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JOER PF, DEVINE, Adm'r of the 
Estate of JOHE ILLIA TUL. ’ 
deceased, 
Defendant in Errof, 

BHROR TOG THK CIRCUIT COMRT 


W. GC, JOENSOH, Receiver of THE 
CHICAGO & KILEAUKEE PLECFTRIC 
RAILPOAD COPAY, , 
Pisintiff in Error. 
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BR. JUSTICE BAKER DELIVERED THE OPINION OF TRE COURT. 


This writ of error brings in review a judgment 
ef the Cireuit Court for $10,000 agsinst the plaintiff in 
error in favor of the defendant in errsr, aduinistrator of 
‘the estate of Jolin Yilliem Yulleock, deceased, for damages 
resulting to the widow of the intestate from his death, al- 
leged to have been caused by the negligence of plaintiff in 
error. ‘the traecke of the railroad company at Higuland Sark 
are laid on top of an eubankment 15 te 20 feet above the level 
ef the street on which the deceased approuched the tracks. 
The Jaukegan road runs perallel with and forty or fifty feet 
east of the foot of the q@ibankwent and turns te the eastward 
at a point perhaps 60 feet south of the south end of the 
Korain Road station platform. From the turn of the road te 
the enatward it is called the Hersin Road, from the turn 
northward, the Waukegan Hoad, but it is a continuous read 


or street on a level with the surface of the ground on either 


_ 


side, There is a wakk on tie easterly side of the Horain 
Road up to the east side of the Yaukegan Road and another 

walk or continuation of the same walk from the west side of 
the Seukegen Hoad te the foot of a pair of stairs leading 

to the top of the embankuent. The accident eccurred Christmas 
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Day, 1910. A regular Gar ran south at 7:40 ©. Ke, which did 
not stop at the Korain "oad station except to discharge passen- 
gers, Or when there were persons on the platform west of the 
west, the seuth, bound track, who indicated a wish te take the 
car. The decessed, with three companions, approached the 
tracks on the walk alongside of the Horain Hoad. “hat the car 
was in plain sight befcre the deceased reacked the steps lead- 
ing to the top of the embankment was proved by the testinony of 
his three companions, whe were culled ag witnesses by the plain- 
tiff. Harshall, the leader, testified that he saw the car 
when it was helf a mile away, that its lignts were lit, and 
after he saw it he walked up the stairs. Gilbert Halcrow 
testified that he saw the car wien it was 300 feet away, and 
John Helcrew testified that shen he and deceased were below 
the ateirs he said to deceased, *i wonder if we will cateh 
that car*, and deceased answered, “Sure we will", thus showing 
that deceased knew the car wee coming wien he started to go up 
the stairs,|/ From the top of the stairs a walk led te the south 
eng of tne ¢ast platform and from the center of that platform 
at a point about 75 feet north of the top ef the stairs a walk 
led across the tracks to tke west platform, the deceased and 
his companions attempted te cross the tracks at an angle going 
northwesterly. The other three men crossed the west track 
safely, but the deceased in attempting te eross it a few feet 
south of the south end of the platform was struck by the car 
and killed, / 

the evidence in the light most favorable ta the 
Plaintiff, with all the inferences that could be legitinately 
drawn from it, did not tend to prove the exercise of ordinary 
eare on the part of Tullock. The question whether Tullock 
exercised ordinary care is to be determined, not by the prob- 


abilities when he secended tie stairs, but rather by the situa- 
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tion when he reached the tracks and attempted to eross the 
south bound track in front of an uppreaching car, when the 
atreet was clear, he knew & cur waz coming and there was no 
ebstruction te the view nor necessity Tor making the attempt. 
ihe evidence established that Tullock misjudged his ability to 
eroses in front of the appreaching ear, and om account of his 
error of judement, for which ne one else coulda be seld re- 
sponsible, lost Bis life. fulleek could gee the car and the 
entire situation wes open before him, He was net on any crosse 
ing for pedestrians ana needed no signal er warning that a 
6ar was approaching - a fact that no ons could fail to observe. 
Tne case is, we think, within the rules stated in Roberts v¥, 
G. €, Ry. Gow, 262 IlLl1., 228. 

Sor the error indicated the judement is reversed, 


REVERSED, 
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The Court in this case finds as a fnet from the 
evidence in the recerd that plaintiff's intestate, John 
Billiam Tulloek, was not, at the time ne came to Kis death, 


in the exercise of ordinary care, 
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ORTHYEIN HATCHETTE COMPANY, 

Defendant in Error, 
ERROR? TO BUERICIPAL COURT 

vs. 

PIELEY BARHELL, RUGENE KR, PIKE 

and YILLIAE E. SHITE, etc., 

dcing business ss PINLEY 

BARRVG,& COMPANY, 


r, 
Ly /™= CHICAGO, 
Plaintiffs in ncnuicaad J 


BR, JUSTICE BAKER DELIVERED THI OFInION OF THE COURT. 


The plaintiffs in errer, copartners under the 
name of Finley Barrell & Co., are comission merchants in 
Chicego, and at the time of the tranzgactions in question 
the plaintiff corporation was their correspondent at fensas 
city. bareh 25, 1911, the ¥iebsita Board of Trade adopted a 
resolution which was in substance an offer to the plaintiff 
corporation that if plaintiff would inatall and maintain in 
the rooms of said Beard of trade an office and furnish con- 
tinuous quotations of prices of grain at Chicago and Kansas 
City, said Board of Trade would guarantee to said corporation 
business equal to the purchase and sale of a miliion bushels 
ef grain per month, and in case the business aid not equal 
that amount,would pay & sum equal to commissions en the defi- 
cieney; such arrangewent to continue for six months. The 
plaintiff accepted tne offer and April 11, 1911, entered into 
@ centract with Barrell & Co., whereby tne latter agreed to 
install a private wire from the office of the plaintiff in 
Kansas City to its office in *#ichita, and the plaintiff. 
agreed to send to Barrell & Co. all the grain pusiness it re@- 
ceived from the Wichita Board ef Trade except thst to be exe~ 
cuted at Kansas City, and guaranteed tnat the business so to 


be sent should equal the purchase and sale of a million of 
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bushels per month, and agreed in case of a deficiency to pay 
to Barreli & Co. @ sum equsl to cosimissions on such defie 
ciency. The wire was installed and business carried on for 
six months, during which time the business sent by the 
Wichita Boare of Trade did not amount to a million of 

bushels per month, anc the Board ef trade paid to plaintiff 
by reason of such deficiency $2076.26, and the plaintiff 
peid to Barrell & Co. under the contract of April li, 
$1781.62. At the end of six nont.s the Wienita Board of 
Trade declined to renew the contract with tne piaintiff une 
less the previsions as to sending a eneeifies amount of busie 
ness was omitted, and in case the business sent to plaintiff 
exceeded one million of bushels per month, the Gommissions on 
the excess should be repaid to said Boara of Trade until the 
peneities aggregating $2076.26 theretofore paid by the Board 
of Trade had been repaid. September 11 the plaintiff advised 
Berrell & Co. of the position taken by the Board of Trade 
and White, ome of the members of the firm, who acted for the 
firm in the matter, fSelegrsphed pleintiff taunt he tuouget it 
was important that ‘*we* be present at Wichita at the sceting, 
when the question cf renewing the contract snould be taken 
up. White wes notified of the sroposed meeting and went to 
Wichita with Machette, who represented the plaintiff. There, 
September 26, an oral agreement was arrived at that the busi- 
ness should be continued for twelve sonths from Geteber,. The 
provieion as te sending a specified amount of business was 
omitted and it was agreed that commissions on excess of busie 
ness over a million of bushels per month should be paid to 
the Board of Trade by plaintiff in repayment of the penalties 
theretofore paid. <A written contract covering the agreement 
of September 26 was aurnde, dated Cotober 17, iSil, and sub- 


mitted by the plaintiff to White, with e request that he re- 


Wag of Yonsiciteh « Yo paso si eras bas ,stmom xog eLodeud, 
-fteb doue en caterer astaetnsenied 
et acai os eats soe ani <a . 
Yo moLiLim » of tquass Jon oib obwas Yo duned ati 
Tisnialg oF bisg bert to benef odd fae Aiton. 204 1G al 
| Wesisiq edt one 88, 39089 Youotottap iowa SS emeencalh 
-:4if LisgA to domtdmes ocd ebay .0D 4 ifertal ot bing. 
te based sitdei# off g.tmom xte to bas off9 JA SB AN: 
way. Wisnleig ods ddiw deeztnce edz wens. ot bout Loob abet? 
~iawd, to. 2nuome -bethioege S.getbaes..o, Oe, |, Bae edt ened. 
Witsielg of 3ase esentasd odisag9 <n etnies. 
fo enoidetmmos odd .sitaom soq afeiowd ‘te moifiim eao aohesoxs. 
edd {isas.obeal te busod bias 93 bisqos ed binge sevoxe esd, 
bia0H aii yd ding onclodsousdés aG,0708S guitagetaze echt Laneqy 
Sesivbs Yiitaiaiq edd is tadsotged..Ateget sed bed ebstt.3e 
-. SbaxT 20 bus0t ods, yb noxss solsivey edt te .09.4: thease, 
ait LOl betse ety..miil. gad 10 a2tadnem@ ats te one ,et igh, base 
$i ddgueds on jadd Taralaig desiqutgolety retiam odd oh mes 
\aitdese od? te.ebkioW to. thesery. 2d Seu" tadd tantcoqal ese 
Hoind od bigoda dosusmep od yxiyoneg to medteoup ond codey 
oF Une bn gaiseem beaoqeny act 2@ boitison sew esldl aie 
-St9dt .Yiitnintq edi bodaseetgex ode ,ottodesé Atbm.athione - 
















efteud ety jade 3s Seviwta saw dieasougs Jato as ,3S. sedastge®. 
og? ...tedotoG aoxt edtuen eviews 102 beunidaca ad bhsode ween 5 
sew esonieud te sayous bottbsequ es guibaes oF as nels iveng | 
~lesd to aeeoxe no envieaiamco tact bpotge waw 92 baw bodtiao 
od otaq 64 hivodn déeom teq alsdewd to soifiia s tevo essen 
selitisimg esi? to Jnsayveqes ak Thivnis iy ee wbaci Yeo bis0% aft 
tmeasetas e43 guineves Jostéucs apisice A .ding eretotetod? 
~dua bie ,i1@L ,TL xedogeo hetab 4 ebam 2ew 88 xodmedqe’ Ro: 


turn it with his approval or suggestions, In answer White 
wrote that he had no suggestions to make regarding the 
menorandum agreement, as seme te his mind covered all the 
points. The business thereafter sent by the Board of Trade 
to plaintiff exceeded a millicn of bushels of grain per 
month, and cut of the commiseiocne on the excess the plaine 
tiff repaid to the Board of frede the $2076.26 of penalties 
it hed received during the preceding six months from the 
Board, 

fhe contention of defendant in error is that 
Barrell & Co., througi Hhite, assented to the agreement of 
September 26 and agreed te repay the portion of the penalties 
paid to them by plaintiffs, out of the commissions on new 
business in excess of a million bushels per month, and the 
Pleintiffs in error contend that they meade no such agreement, 
This, it is admitted, is the only question in dispute sbetween 
the parties. This question was submitted to the jury and their 
verdict was in favor ef the contention of the defendant in 
error, 

We think the evidence in the recerd to sustain 
the verdict is abundant, and that the motion for a new trial 
was therefore properly overruled, and the judgment is affirmed, 

APFIRKED, 
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BARY SAMPSON, ) 
Appellee, } 
f } “EVAL FROK SUPSRIOR COURT 
VS, } 
: } OF COOK GOURTY. 
BANFRID HARNSTROM et al., 
Appellants, Oe eee We : 
o> l 5 O bees 1 9 


KE, JUSTICE BAKER DELIVERED THER COPINION OF THE COURT, 


The bill in this cnse is a bill to rescind a 
transaction between the complainant, Mary Sampson, and the 
defendant Sanfrid Harwstrom on the ground that a fiduciary 
relation existed between said parties and that the complain- 
ant was induced to enter into such transactlon through the 
false and fraudulent representations of Larmstrom, Harme 
strom was a real estate and loan broker, in 1906 he prepared 
papers for a loan of $600 complainant made to one Lindblatt, 
secured by his trust deed. in Sctober, 19.8, the purchaser 
of the mortgaged prewises wished to pay off the mortgage and 
Hermustrom wrote complainant Ceteober 27 to bring him the papers 
so that he might prepsre a release decd, Ghe took the papers 
to Harsstrom and he gave her a receipt for them dated october 
29. Soon afterwards the mortgage was paid and complainant 
then, with the $600 she received therefor, bought of harmstrom 
a note of Swanson for 6600, aecured by first mortgage. The 
Bwansen note and interest coupons were payeble at Jarmatrom's 
office and complainant went there and received her interest, 
but transacted no other business at Harmatrom's office or 
with Harmstrom than to receive her interest from 1908, when 
ehe bought the Swanson note, until 1910, when she made the 
exchenge in question with armstrom, and in the meantime she 
had the Gwanson note and mortgage in her possession, Janunry 


15, 1910, Herustrom wrote her that if she hed §400 to add to 
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the §600 Swanson note he would take that note and give her a 
note for $1000 secured by first mortgage. Complainant went to 
Karmmetrom's office and they soon began talking about an ex- 


change of properties, Complainant had a cottage and lot in 
Austin, subjeet to a mortgage, and Aarmstrom had two two flat 
buildings in Evanston, each subject to a mortgage of S3600, 
An exchange was agreed on in April and an agreement in writing 
made June 1, She basia of the exchange was that complainant 
should give Harmstrom the equity in her Austin property, the 
Swanson note for $600 and §450 in cashefor his equity in the 
two Evanston buildings, each subject to a first mortgage for 
$3600, and also give to Harmsetrom her two sets of notes, one 
for $50, payable July 1, and 42 for $75,006 eneh, one payable 
on the first day of each successive’ Sonth beginning August 1, 
1910, ané two trust deeds, one securing one of seid sets of 
notes on one of the said flat buildings, end the other securigg 
the other set on the other building, ‘The transfers and convey- 
ances agreed on were executed June 1, 1910, Complainant em- 
ployed Harmstrom to collect the rents and he collected them 
up to Gctober 1, 191°, when she took the business out of his 
hands and gave it to one dimmermen, She took the collection 
into her own hands in December, 191.0, and eoliected the rents 
until March, 1911, when she again gave the collection of the 
rents to Sienewnin ond he collected the rents until July, 1912, 
and accounted for the same to her, 

Complainant failed to pay all the interest on the 
first mortgage as it became due or all of her notes secured 
by the second trust desd on the ivanston buildings as they 
came due, or #11 of the taxes, and July 25, 1912, there was 
due to Harmstrom from her for such interest ond on her notes 
and the mortgege security therefor $3657.95, July 24, 1912, 


Harmstrom told complainant that she must pay him something 
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on account or permit him to collect the vente; that he could 
‘not permit her to collect the rents and keep the money, and 

he asked her to give him a quit claim deed so that he could 
Collect the rents, and told her that he would foreclose if 

she would not do so, He also told her that he would give her 
time to 2e1) the property and pay him, She the next day made 
and delivered to him a quit claim deed as requested. Less than 
three months afterword, Vctober 11, 1912, she filed the bill in 
this ease, In addition to the facts above utated, it appears 
from the record that complainant had some vecant lotsa in Chi- 
cago whicn she iiated with ‘arsetrom for sale, but when such 
lots were so listed, whether before or after the execution of 
the quit claim deed is not snown, 

The facts preved on the hearing of this ease do 
not show that there was any fiduciary or trust relation between 
the parties nor any ground for rescinding either the contract 
for the exchange of properties or tie quit cleim deed of come 
plainant to Harmstrom., it is true thet complainant delivered 
the Lindblatt papers to harustrom so that he might receive pay- 
ment thereof, but that was in 1906, and @ few weeks later pay- 
ment was made end with the money so paad complainant bought of 
Harmstrom the Swanson note and mortgage,and it is also true that 
Karmstrom once called complainant one of “his investors.* When 
@ mortgage banker or dealer in securities sells to s pergon a 
note secured by a mortgage, the buyer is en investor, but the 
relation growing out of the transaction is that of banker and 
customer or seller and buyer, end is not a fiduciary or truat 
relation, When one person entrustea money to another to ine 
vest for him and the persaon who is entrusted with the money 
selects the security and winkes the investment, a trust or 
fiduciary relation is created; but no such case is shown by 


the evidence in this record, Complainant did not place money 
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in Harmstrom's hands to invest for her, nor did he vuy for her 
the Swanson note, She bought the Swanson note and the fact 
that ehe paid for it with money whieh Hamstrom hed collected 
for her and that the note and interest coupons were payable at 
Harmstrom's effice and the interest was paid there and turned 
over to her, did not create between them a trust or fiduciary 
relation. fhe proposal made by llarmatrom to complainant in 
hie letter of January 15, 1910, was in subetance to borrow of 
her 92000 and take the Gwanson note as part of the 61006 and 
give her his note for $1000, secured by first mortgage, This 
WAS #® proposal to borrow money from complainant, not a proposal 
to invest money for her, There was no fiduciary or trust re- 
lation existing between the perties when the agreement fer the 
exchenge of properties was made June 1, 1910. Hetween that 
time and July 25, 1912, when the quit claim deed was made, 
the only business transacted between the parties was that 
iaymetrom collected the rents on the ®vanston buildings from 
June 1 to Gctober 1, 1910, and clearly no fiquciary relation 
was ecrented or grew out of such transaction asa to any matter 
ether then the rents collected, and these rents Karuatrom ace 
counted to her for, and there is no claim that he did not 
truly account to her for the rentée 30 collected, 

. Phe quit cleim deed was an equitable morte 
gage giving to complainant the right to redeem, but out of 
the giving and acceptance of such equitable mortgage no fidue 
clary relation was created. if it be assumed that complaine 
ant listed her vacant lote with Jarwatrom before July 25, 
1912, such listing ia not material to the question here 
presented, Such listing made Harmetrom couplainant's agent 
as to such lots, but as to them there wae no transaction and 


the listing of them did not make Karmstrom complainant's gen= 


eral xgent, 
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The proofs in the record do net support the rle 
legations of the bill, and the decree ie reversed and the 
cause remanded with directions to dismiss the bill for want 


ef equity. 
REVERSED AMD RREKANDED WITH 


DIRECTIONS. 
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OSCAR @. LYE, } 
Appellee, 
AFPRAL PROM BURLCIPAL COURT 
Ve. 
OF CHICAGO, 
S, He PERLSERG and CARL 

eCSkrH, Tred aa 3. 

PERLBERG & CORPANY, 
Appelilan 


w 1901.4.13 


Rn, JUSTICN BAKPR DELIVERES THE OPINION GY THA COURT, 


This appeal brings in review a judgment for 
$126#.48 recovered by plaintiff Lee against defendants perl - 
berg end Joseph on a directed nea re M6, 7911, 

pleintiff Lee denised by written lease certain presises at 
‘klahoma UGity, Cxlehomn, te one Kinton for a term of five 
years frau Pebruary 1, 1011, at & rental ef 2225 per month, 
JUly 24, 1911, Hinton sesigned Kis intereat in the lease to 
defendants by on assignment in writing endorsed therecn, cone 
taining the following provision: "We, smid sasignes, aeresy 
assume and agree to make ali the paymenta yet to be made, and 
perform and avide by all the covenants, conditions and provie 
sions of the written lease, by said leseee to be performed," 
On the game day by an sgreement in writing between plaintiff 
and defendants, the rent was reduced to $200 per month, Peb« 
ruary 5, 1914, defendante sesigned in writing the lenge to one 
: ¥ricke ond, “cusranteed the oerferennee by seid saoeignee of ak 
the covenmnts on the part of the ‘eseee in omid lease contein« 
od," Pricke took posseseion of the demised premises and paid 
the rent up to April 1, 1912. The suit waa brought to ree 
eover rent at £200 per month from April 1, 1l¥12, to the bee 
ginning of the suit, lesa credits of 6166,54 and 240, and the 


le 
emount due ie not disputed, if the defendants sre Liable, 
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The agsignaent of the isase by Hinton sa defende 
ants recites that they asguaed and agreed to make all the 
payments and fo perfora sli the covenants by said luasee to 
be performed, Yhe fact trot the defendants in ong by their 
assigmaent of the lease to Fricke guaranteed the performace 
by Fricke of tne covenants by the lessee to be performed, does 
not affect their liability ma assignees under the assignment 
¥rom Kinten, in anu by which they asuumcd the ebligations of 
the ariginal lessee, fne Gefaudante receivec pusseaszion of 
the premises from “inton end thorety was created a privity 
of estate vith the lesser which whe terminated by the asuign- 
went and transfer of posseecion to Fricke; tut the privity of 
contrast ~- the contractual lisbility of defendants to plaine 
tiff = was not thoreby terminated, Wo Yalic reason is ape 
perent to us why the defendants should not pey tha vent they 
eegnuned, 

ipringer vv. te¥oiz7, 194 122,., #36. 

Hut if the setion be considered a2 based on the 
| guavanty alone and the defendants as mere gueranters and 
aureties fox Hinton, no defense is ehown, Were delay in bring- 
ing suit or failure i use diligence in attempting te colheet 
from the prineipal, will mot discharge a surety cr guarnrnter, 
Yo have that effect there sunt be a valid and bindine agreesent 
for an extension for a definite period enterad into on a walid 
consideration, 

Ficld v, Hroknw, 148 111.,, 654, O71. 

The Beetion of the Oklahoma etatute admitted in 
evidence is only deelarstory of the common Law rule in force 
in this Gtete, and by it4 admission in svidenee the defendanta 
were not prejudiced, 

The judgment is affirmed. 

APP AMEED, 
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MARIE A, FELLOWS-KIMBROUGH, # 
Appellee, j 
m /) APPEAL FROM SUPERIOR COURT 
vs, A 


£ OF COOK COUNTY. 
CHICAGO CITY RAILWAY COMPANY, 
Appellant. ff 


901.A.17 
e iy i »the f 


MR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


Plaintiff was injured while a passenger on one 
of defendant's street cars. She brought suit and had judgment 
for $3,750, from which defendant has appealed. 35th street in 
Chicago runs east and west, and Indiana avenue north and south, 
and where they intersect the street car lines of the defendant 
cross each other at right angles. On the day of the accident 
plaintiff was riding on an east hound 35th street car. As it 
was crossing Indiana aveme a car coming from the south on In- 
diana avenue did not stop to permit the 35th street car to pass 
safely but ran into it, knocking it partly off the track, It 
is conceded that under the circumstances the Indiana avenue 
car should have stopped at the south cross-walk and have per- 
mitted the 35th street car to make the crossing with safety. 
The explanation of this failure to stop is that although the , 
motorman on the Indiana avenue car attempted to stop it at the 
usual place by turning the controller handle, which would shut 
off the electrical power, his attempts were unavailing by 
reason of a defect in the mechanism in the controller box, 
The particular defect is said to have been that one of the 
"fingers" which are fastened to the "terminals" in the con- 
troller box was bent so as to prevent the turning of the con- 
troller handle.) We do not deem it necessary to give a fuller\ 
onuere manurnte description of this machinery, for we are of a i 


the opinion that the jury were justified in finding that the 
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failure to stop involved another device connected with the car. 
Over the head of the motorman was attached a canopy switch, @ne 
of its purposes is automatically to turn off the electrical power 
when there is an overload of electrical current, It also can 

be operated by turning a switch handle which shuts off the power, 
it is thus used to turn off the power when for any reason the 
mechanism of the controller box fails to turn off the current. 

It was a provision made and instaaled for just such an emergency 
as occurred in the present situation, and in fact was the means 
which the motorman finally used to bring his car to a stop, 

This car was about 150 feet south of the south 
cross-walk of 35th street when the motorman attempted to turn 
the controller handle to stop the car but found that he could 
not turn it. He tried several times to turn it but without 
success. He then applied the air brake but this could not 
arrest the progress of the heavy car with the power still on, 
When his car was near the 35th street car, apparently for the 
first time he thought of the canopy switch and turned its 
handle, which threw off the power, and, the air brake being 
on, it soon stopped the car but not before it had run into 
the side, bear the rear, of the 35th street car, 

It would be difficult to lay down any rule as to 
just how soon or how long after the motorian discovered that 
his. controller handle could not be operated tuat he should 
have had recourse to the canopy switch for the purpose of 
turning off the electrical current. It might be said that 
many accidents happen through the failure of someone to think 
and act with sufficient quickness, and ordinarily such fail- 
ure is properly called negligence. Whether in this case the 
failure of the motorman to use the readily available canopy 


switch was negligence which caused the collision was peculiatly 
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for the jury to determine, and if the jury should be of the 
opinion that the motorman was negligent in this respect wé 
can see no sufficient reason for saying that its verdict was 
not justified, 

Defendant claims that the verdict is excessive. 
There was testimony tending to show that the 55th street car 
was struck near the rear and pushed off the track until it 
stood parallel with the indiana avenue car, which ran past it 
northward about 50 feet before it stopped, tlaintiff was 
thrown to the floor and received bruises on her body, arms and 
legs. There was a fracture of one or two ribs, She appeared 
dazed and sick, and a few days thereafter a swelling appeared 
on her left breast. There was abundant testimony to the ef- 
fect that before the accident she had apparently been in robust 
health and very strong, She was a physician in active practice, 
earning $200 a month, WNany witnesses testified that since the 
accident she has appeared very feeble and seemed to need assist- 
ance in moving around and to be in pain, and that she has spent 
a large part of her time in bed. The medical experts testifying 
on her behalf said tnat she was suffering from traumatic neuras- 
thenia, and this opinion was combatted by eoually skilfull and 
experienced medical experts testifying on behalf of the defend- 
ant. The variant opinions as to her condition were submitted 
to the jury, and tne verdict is not manifestly against the 
weight of the evidence. it is to be noted that on a former 
trial the jury returned a verdict for nearly twice the amount 
of the present verdict. 

Complaint is made of the rulings of the court upon 
questions and answers upon the trial, and upon an instruction 
given at the request of the plaintiff, but such rulings and 
instruction while perhaps properly open to criticism do not 


compel a reversal, 
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We agree with defendant that plaintiff's attorneys 
in addressing the jury were guilty of improprieties which de- 
serve censure, but this conduct does not seem to have worked 
to the disadvantage of the defendant, Rather this sppears to 
be one of those cases, wiich are observed not infrequently, 
where extravagant statements and violent denunciation in ad- 
dressing tne jury have reacted against the person so offend- 
ing. In another case the things complained of might be said 
to be so prejudicial as to require a reversal, but we do not 
think this is true of this case, 

For the reasons above indicated the judgment is 


affirmed, 
AFFIRMED. 
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BR, JUSTICK BOSURELY DELAVERRD YHA OFINIGh Cf Tie. COURT, 


i Pinintiff brought auit claiming damages arising 
out of purchases of doors from defendant. Defendant filed a 
set-off claising a balance dué on a sale of doors to plaine 
tiff, The trie} court was of the opinion that the plaintiff 
was not entitied to recover and that defendant was, and die 
reeted 2 verdict for the amount of defendant's set-off, and 
judgment wae entered which the plnintiff seeks to tinve reversed, 

The firet item of plaintiff's claim was fer 236, 
which is said to be an excess of cost te plaintiff ever the 
contract price at which defendant had agreed to furnish ten 
decors but had failed eo ta do, it is undisputed that plaine 
tiff would not agree to pay for theee deora but would only 
give defendant eredit on an alleged cleim arising out of 
another osle, #e know of no rule which requires a seller te 
deliver goods te a buyer where tie buyer before delivery has 
notified the seller that he will not pay for them, Under such 
circumstances the seller is not bound to deliver (Dwyer v. 
tfaquid, 70 111, 307), and therefore plaintiff was not entitled 
te ite claim of damages for defendant's refusal to deliver. 
fhe other item of plaintiff's cleim is for $116,021, 

gaid to be a balance due it after charming to defendant tie 


cost for lebor, etc,, in sandpapering and putting in the cone 
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dition agreed upon a lot cf doors sold and delivered by dee 
feniant to plaintiff, if is not neoessary te narrate the 
evidence, @11 of which we have considered, for we are of the 
opinion that plaintiff failed to establish ite claim, Among 
other contrceliing considerations is thie, that plaintiff nad 
the doors from about Cetober 1, 1911, until about June 11,1912, 
witnout making any chmplaint concerning their condition. if 
they were mot of the quality or description ordered plaintiff 
ahould have rejected thes within a reasonsble time, and not 
appropriated them to ite own use. American Theatre Go. Vv. 
Slegel, Cooper & Co,., 221 ill, 145, There was testinony 
tending to show that the exposure of the doors during these 
winter months would roughen them, Clearly defendant could 
not be charged with the expense of resoving roughness woich 
was caused by plaintiff's own act, 

The only answer made by plaintiff to defendant's 
Claim of set-off wae that the cost to it of putting the doors 
in condition not only exhausted the calance due defendant, but 
left a balance due plaintiff as above stated, ‘The trial court 
properly being of the opinion that plaintiff was not entitied 
to such creditsa ew it claimed, and the items of amounts, dates 
of delivery ani pricés of defendant's gintement not being in 
dispute, did not err in directing @ verdict for the amount of 
defendant's set-off, Regardless of any rule of the Municipal 
Court, we are of the opinion that under the pleadings in the 
case and the testimony of the plaintiff tre correctness of 
defendant's set-off wao adsitted, 

A@ Plaintiff was not entitled to recover, it 
follows that there could be no erreur upon the trial in ree 
fusing ite teatimony as te the time epent in working on the 
doors to put them in condition; henoe it ia unnecessary to 


discuss the inndwissibility of the testiaony in the manner 
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it was offered, 
Other points urged by plaintiff as grounds for 
reversal do not gonvince us, oud the judgment is affirmed, 
AFVIREKED, 
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LR, JUSTICE KesuEELY DknrVinen TEE CYIWION OF THE Count. 

Plaintiff, ms shipper, recovered judgment against 
defendant, a carrier, for damages caused by the death of o 
number of sheep belonging to plaintiff, at a stopping point 
for feeding during transportation from Wyoming to Chicage, 
Tillinois. it is claimed that the sheep died from esting 
poisonous weeds in the pasture furnished by defendant, and 
the negligence alleged and sought te be proved was the fure 
nishing of the kind of pasture in which they were placed, 

We are of the opinion that plaintiff failed te 
prove the negligence allesed, The facts vpon which our cone 
Glusion is based are as follows: Vine entire shipment nuxbered 
1996 head of sheep, Grand island, Nevraska, the piece in cues 
tion, was the third feeding point from the initial point of 
shipment, The sheep arrived there in good condition about 
& ke. Keg June BS, 1909, were unlcaded and placed in a pasture, 
On the foliowing merning 135 of the aheep were found to be 
dead, or nearly so, were badly bioated and frothing from the 
mouth and nese, The remaining sheep were in bad condition, 
and 29 of thes died after leaving Grand island, 

The evidence shows toai the pasture in question 
was part of the Grand island steck yards, eonteaining 1500 acres 
of pasturage, divided inte 25 different enclosures by wire 


fences. There were 26 scree in this particular pasture field, 
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which is called No, 104, and there was ample room and pasturage 
for several times the number of sheep placed therein on this 
eccasion,. The vegetation in thie pasture ficid wes similer to 
that in all the other pastures, a1] of which had been broken 
up and sowed in the fall and winter of 1966 and 1967 in Kene 
tucky blue grass, inglish blue grass, and other grasses of a 
kind esaually furnished for feeding. Most of the pasture was 
in blue grass and there was a eprinkling of some common weeda, 
like tne smart weed, pig weed, etc,, but weeds were very scarce, 
The Vegetation in general was luxuriant end adapted to the 
proper fecding of sheep. It hed veen used for this purpose | 
for the two previous years, Many thousand head of sheep and 
also ginny horses grazed in the pasture during the summer of 
this occurrence, ‘he horses were not affected in any way, afd 
while some of ths sheep died, yet the number was leas than the 
normal death rate of sheep. 

We are of the opinion that the evidence eatabe 
” yikes that the sheep dicd from eating too freely of rieh end 
nutritious grasses growing in the pasture, We shell not de~ 
tail the testivony of the witnesses to this effect, which 
includes a minute description of the organe of digestion of 
sheep and the effest of muck grasses as were enten, it is 
aufficient te say that it appears to be proven beyond any 
peasonable question that the eating by these sheep of Large 
qQuentities of green grass, timethy and clover would tend to 
eauce fermentation of the food and tus production of gaée in 
the utomech, and that thle, #4 is usually the ease, brings 
about suffcoation and conuequent death, One of the witnesses 
gives the name of thia condition as *tymphanitis* or “metecrism*, 
which is caused by a distension of the gases in the stomach, 


which is brought sbeut by an oversupply or ingestion of feed, 
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Such conditions are not infrequent after sheep, under the 
Circumstonces here present, are let inte pasture, Witnesses 
testified tint there were no poiuonous weeds in the pasture, 
ang no witness contradicted this, / plaintiff having failed to 
prove the presence in the pasture of anything wniich in itself 
is harmful for aneep to cut, there was therefore no negligence 
by defendant with reference to tne kind of pasture furnished, 


and plaintiff is not entitled to a recovery in this case, t. 


Pe To any suggestion that it was neglisence to place 
the sheep in rich pasture and permit tien to evereat, it is 
sufficient to reply that the plaintiff, tne owner of tue 
sheep, wag traveling with the shipment, and that he was an 
experienced sheep man, knowing theiy habits and the results 
of feeding, He saw the pasture in question in deylight and 
made suggestions sbout it and knew its charneter. If there 
wag any negligence in connection with the duration ef the 
period of feeding, plaintiff was as much in fault as was dee 
fendant, and his centributery neglizence would bax a recovery. 
This would be go without reference to any provision in the 
written contract of shipment, 

in the view we have taxen of this matter it bee 
Comes unnecessary to pass upon other points presented by dee 
fendent, 

Por the reason indicated the judgment is reversed 
with a finding of fact, 

REVERSED, 
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We find that the defendant, (Oregon Short Line 
Reilrond Jompeny, is net guilty of the negligence charged in 


Plaintiff's, i. #, Short's, statement of clain, 
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MAY#OOR TRUGT & SAVINGS. BASE, ) 
Appellee, } 
) HAL PROM CIRCUIT COURT, 
Vase aft 
gs COOK COURTY. 
BARCARET 8. MARGHALL, 
Appellant. y 


“LOOIA. 27 


BN, JUSTICE RGSURELY DELIVERED THE OPINION OF THE OOURT, 


Margaret B, Marehall, appellant, claimed rignut 

of property in certain household furniture held by the abe 
péellee under an ettnehment writ, Appellant claiss under a 
Ghattel mortgage, Judgment adverse to this claim was entered, 
from which sane has appealed, 

| The only question is whether the evidence snows 
that the furniture she claims is the furniture deseribed in 
the chattel mortgase, Both the furniture described in the 
mortgage and that which she aeeks in thio suit are the ordinary 
household kind usually found in almost all homes, |/‘the only 
testimony id that of appellant, who testified concerning the 
transaction of the chattel] mortwage from Miran brow and 
wife; in the mortgage the furniture was described as in apart- 
ment “Del, 404 south Ashland Blvd,, Chicago, Cook County, i1ldq 
nola,." Gabsequentiy the trowns left this apartcent and went | 
away,~ plaintiff did not know where, itihe afterwards received 
avwriting signed by Liram Brown, addressed “To whom it may 
concern,” purporting to give eutberity to “Nesars, Yaranali 
& Co.* to gain possecaion of such furniture “ase they are ene 
titled to under the temas of a chatte) mortgage,” This writing 


is of no importance, a6 whatever authority the mortgagee had 
was derived from the chattel mortgage iteelf. afterwards she 


was notified by one 7, i. Barth that he had been directed by 
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“the Browns to turn over certain effects" covered by a chat- 
tel mortgage she had, She went to wr. Barth's house and found 
there some articles of ordinary household furniture, Ghe left 
them there, taking away only a picture, which was not levied 
upon by the attachment writ, Ghe further teatified that *1 
do not know of my own knowledge that the articles found at 
ir, Barth's house in waywood which 1 have deseribed are the 
same articles described in the mortgage as contained in "Apt. 
Delt of 404 So, Ashland Blvd, i never saw them before i went 
to ir, Barth's house,” // 

Ve cannot agree that appellant took possession 
ef the property, but even if she did she failed to prove her 
right to the same, it was incumbent upon her to rrove that 
the furniture in question was the same furniture upon which 
gshe had a chattel] mortgage, and she herself oonceded that 
whe did not know that it was, 

It is no concern of appellant's as to who wes 
awarded title in the property, sc long ag her claim waa 
denied. 

Yhere being no errore upen the trial, for the 
reasons above indicated the judgment is affirmed, 


APPI SED, 


L 
Jz 








Va a yh fa h 


ee te & 


— bd A is 


-tnds @ ¥I deTevoD "esoo Tio ntatnes wwe stut of eawousl outt* 
baw? bee osued a'dszed , ai od suey wie shed eile opagdsom Lod 


Stet one .pxus horew? bLodeusod eunuthro Yo aniestts sme wt0ds 
heitvel gon saw Apiiw erode a vio yume nahin jewel lla 
1* ged? bastiven? aondve? od thaw grnatlonsia ont yt moqw 
ta bawot sefotits of7 said egbeteond mo we te wood Jon ob 
wilt o15 boditeanb evad 1 dotiw boowwsl wk Sanod ween ye 
QA" ak AOAiasAoD eA vyEMSTOR Ody HL baditoLeh ROLordxe ome 
snow i erctes aiid wan, reyen ‘ —hTLE Haelded . 9% BOR To. thet 
| Sh eeeued, a dtaad 2% 08 

| notessacea xood + roaktogee, fads oatge PommMe BH tye oy 
“tod evorg od bekia? ene bib one Ys aove gud _xtneary. Ye 
sans evord of ted nou teedeuend wey th . teens ocd 08 siya 
dotew oq erusd herew’t emme act nay aotieeun at enutiarw? ast 
sects bebeonos ‘Mowred avis hae aca Antiate. sa ode 









| aoe ont of as | eF amasoagae to ntesneo page - cimwaes 


ase sabes od oe gaol os pettoqors ot al of3te ial 
Whe i helaed 


_eds et efoiad outs copy SxeKTe out pone exadt, i wk. yokb 
showritte ef tremmbdul odd hotevtbal eveda ances 
pMEMR THEA 


S51 + 20286 








P 
SIMOR HARPHAR, ( 
Appellee, 


APTPUAL PROM GUPZKIOR COURT, 


1k, COUNTY, 


1901.A. 29 


IVERED THE OPINION OF THE CCURK 


Vix 


SULIUS ANDALAN,\ 
Appellant, 


HR, JUGTICH KeSURALY DE 


Plaintiff brought suit in attachment alleging 
that defendant waa about fraudulently to conceal, assign 
or otherwise dispose of his property or effects so ae to 
hinder or delay his creditors. oth by general and special 
verdicts the jury found that the evidence supported plaine 
tiffts eontention, and judgment wos entered on tie verdicts, 
from wiieh judgeent defendant has eppealed, 

fhe principal contention of defendant on this 
appeal, is concerned with slieged errors in rulings of the 
court om the evidence, ‘The pointe made are many, and most 
of them highly technical, After giving them consideration 
we are unable te say that any of the rulings complained of 
furnish a reason for a reversal, 

iuoh alec is said in complaint avout tie alleged 
miatrestment by the trial eourt of defendent and his witnesses 
and attorney, but we find nothing in thia reapect of suffie+ 
cient impertanece for us to discuss, 

There ia no reversal error in the giving oF 
refusal cf invtructions, 

We cannot say thet the verdicts were against 
the manifest weight of the evidence, The evidence tended to 
show that defendant operated 2 junk yard; thet he owed pladne 
tiff for woney loaned by plaintiff to defendant; that after 
dewands for its repayment defendant, in substance, toid 
plaintiff that he was going to dispose of his business so 
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that plaintiff could recover nothing; that the yard occupied by 
defendant in his business was of large size and at the time 

ef this conversation was well filled with saterinl, and that 
goon thereafter this was removed, As one witness testified, 
"the wagons were going back and forth all dey long" hauling 
serap metal from the yard until there was hardly anything 

left, kuch more testimony of the same sort was given, ine» 


eluding the vague ani unsatisfactory statements of defendant 
as to the divposition of the property, %e see no reason to 


disturb the conclusion of the jury. 
pefendant moved for @ perpetual stay of execu- 


tion, which wae properly denied, The judgment provided only 


for a special execution againet the property attached, end 


plaintiff wae entitled to execution agninet the gornishee, 


defendant thought there was danger of an execution 
mind his recent diacharge in bank - 


against 


ether property, having in 

ruptey, on which we express no opinion, he should have 

properly limited nis motion. 
Other points urged 


The judgment is affirmed, 


are ahaa without merit. 


AFFIRMED. 
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BALTIBORE TRUST COMPANY, 
Appellee, 
FERAL PROM BURICIFAL COURT 
Ve / 
CUNSOLIDATED ADJUGTMENT COKPANY,. } 
Appellant. § j 


\/1901.A. 3 


BR, JUSTICK MOSUAELY DRLIVERRD THR OPINION OF THE COURT, 


UF GHICAGH, 


Thies ecnge involves a contract substantially the 
game og that passed upon by this court in fritea v,. Consolidated 
Adjustment Company, fo, 19,616, opinion filed Cetober 15, 1914, 
The material parta of the contract appear in that opinion and 
will not be repented herve, in that case appeliant contended, 
as it does in this case, that under the teras of the contract 
aued on it had the right to oontinue the service until it ree 
covered the amount of the guaranty. Ye ecain hold that the 
contract secured to defendant a reasonable time only after 
the lapse of three years within which to collect tne amount 
guarantesd to be collected, 

The coutract now before us contains an alterna. 
tive provision which was not in tae iritsz contract, which is 
to the effect that the service should be continued “until 
paid company #hal}. reasonably determine that an aquiteable 
adjustment of the claims listed hereunder cacnot be secured,” 
Svidence was submitted to the jury a8 to whether under the 
circumstances this contingeney had happened, and we see no 
reason to disturb the sonclusion of the jury to the effect 
that it had been reasonably determined that an adjuetment 
of the claims could not be secured, in this situation there 
had been a brench of the guaranty on the part of the defend- 


ant and the judgment followed properly. 
APF IRMED, 
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FRED KILLER BREWING COMPANY, 






Appellee, ) 
} APPRAL FROM CIRCULT COURT, 
V8. ] 
} COOK COUNTY. 
MOIR HOTEL VOKMPANY and j 
HARRY JAMES ) 
Appellant } an 2 
- 


BR. JUSTICE McSURELY DELIVERED THE OFINION OF THE COURT, 


This is an appeal from an injunction pendente 


lite restraining the defendants from using, selling, consum- 





ing or giving away upon the premises 17 South Clark street, 
Chicago, any domestic draught beer other than that manuface- 
tured and sold by the complainant, and from displaying any 
advertising matter upon the premises which shall advertise 
any domestic draught beer manufactured by any person, etc., 
other than the complainant. ‘The injunctional order was en- 
tered upon bill and answer presented and considered as af- 
fidavits. ‘The basis of complainant's action for the injune- 
tion was a written contract between the complainant and the 
Hotel Company, wherein it is said tnat the Hotel Company 
agreed to use and advertise upon its notel presises, including 
Ko. 17 South Clark street, only the @omestie draught beer 
manufactured by complainant, and the subsequent violation of 
this agreement, 

A number of points are urged as grounds for ree 
versal, but we shall notice only one of these, and this will 
make unnecessary any consideration of other matters presented, 
We hold that the premises No. 17 South Clark street are not 
covered by the contract, ‘The considerations leading us to 
this conclusion are in part 2.8 follows: The Moir Hotel Come 


pany at the date of the contract was the owner and lessee 
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under certain leases, some expiring in the year 2067, others 
in 2016, of property at the southeast corner of Clark and 
Madison streets, in Chicago, This property extends southward 
on Clark street from the corner a distance of 90 feet and 
castward on hadison street for a considerable distance, in- 
cluding the premises at 65-67 West tiadison street now occupied 
by the Edelweiss Restaurant. The Hotel Company has arranged 
for a bond issue of 82,0°0,000, from the proceeds of which it 
contemplates the erection and furnishing of a larze hotel 
building on said premises, ‘There is at present in course of 
construction on a portion of said premises a building which is 
to be part of the new hotel building and is called the “Addie 
tion," Beginning at a point on Clark street 90 feet south of 
the corner and extending thence southward for 150 fect, the 
Hotel Company has leases of buildings wnicn expire about the 
year 1918, and all of the six store rooms in this 150 feet, 
except one, are sublet to various tenants. One of these store 
rooms is the premises ‘'o. 17 South Glark street. The plans 
for the new hotel building do not contemplate the use of this 
150 feet on Clark street. ‘The premises at No, 17 South Clark 
street is nowhere wentioned in the contract nor is there any 
languags used which can be said to refer directly to it. The 
property described as intended ed e covered by the contract is 
(Q) “nroperty at the southeast corner of Clark and iadison 
‘ee: in the City of Chicego, County of Cook and State of 
Illinois, now occupied by the Vorrison Hotel and Addition," of 
which the Hotel Company “is tne owner or lessee under long 


term leases"; and (2)) “the premises at No. 65-67 West vadison 


street * * * now occupied by the Edelweiss Restaurant." Mani-+ 
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land occupied “under long term leases." We find nothing in 
the rest of the contract to negative this construction when 
the entire transaction is considered, 

In our opinion the contract was drawn with the 
intention of covering the premises upon which it was planned 
the new hotel building should stand and the premises known as 
"The Edelweiss Restaurant,” and not other premises over which 
any control by the Hotel Company would cease in a comparativepy 
short time, 

There is a further provision for a loan from the 
complainant to the Hotel Company of $50,000, whics a plan for 
its repayment through purchases of beer for its bar-rooms in 
ten years, This plan could hardly nave contemplated a bar- 
room occupied under a lease for only half that period of time, 

After weighing these and other considerations and 
the arguments and points in opposition, we are of the opinion 
that it has not been made to appear that the premises described 
in the injunctional order are eewnved by the contract between 
the parties, Therefore the order of injunction is reversed, 


REVERSED, 
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i COURT OF CHICAGO, 
BALCCOLE LAXORT ang ’ 
doing business as 4,/ i 
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5) Sean Bie. PRRSIDTIG JSUGTICE BROWN 
DELIVIGED TI OF LWION OF THR COUR, 


We have not been favored with a brief or are 
ment by the defendant in error in this cause, 

de are unable from our inspection of the record 
and the ease as presented by the plaintiffs in error to see 
how toe | dudguent enn be sustained, 

The plaintiff below, the defendant in error here, 
secured a judgment for $1351.25 agninet the defendants below, 


the plaintiffs in error here, It was for a brokerege fee for 


the gale of real estate, iuens was a sember of a firm called 
Bekhart & Luces, which had so reali estate broker’s license, 
Apart frou the very doubtful question, at least, whether, 
when the point is made as it is here, a license to a parte 
nership, consisting of the defendant in errer and another 
person, would enable the defendant in error to do busi- 

ness and celleet fees sa a reml eatate obreker individually, - 
it appears from the evidence thet the negotintiom in whieh 
the fees were nllegeda to be earned were carried om by Lucas 


for the benefit of the firm, Verheps-sonetiiti@ different 
. i ie 
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might have appeared om a further investigetion, but the 
Court below seemed to regard ag n negligible *technicality* 
the position that the suit was not brought by the partners 


jointly, and discouraged such investigation, However that 


may be, the testimony of Keknardt for the plaintiff is 
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clear and emphatic that it is a claim of the firm for which 
the judgment was given. We cannot hold thia a technicality, 
it makes the judgment erroneous, 
Dement v. Kokker, 126 111, 174. 
The judgment is reversed and the cause is re- 
manded to the Municipal Court of Chicago, 
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JANE B. 9, CROWTHER, 
befendant iin Mrror, 

} ERRGK TO THE MUNICIPAL 
Ve. 


SLLEN KR, BELL and RUTH J Te ga 


COUNT OF CHICAGS, 
Plaintiffs: 


1901.A. 48 


WH. PRESIDING JUGTICK BROWR 
DELIVERRD THE OF LNICH OF THE COURT, 


his writ of error ia brought to reverse a judg- 
ment ef the Municipal Court for $515, rendered againat the 
plaintiffs in errer here, ¢efendants below, and in favor of 
the defendant in errer here, plaintiff below, on the fole 
lewing written instrument: 

“August 4th, 1908, 

Yor 8 shares of stock in the Marinello Gystem 
l promise to pay to Jean E, ¥. Crowther $1006, 9500 now 
and commencing in HKovesber, 1908, $25 a month until pid. 

Rllien HK. Beli, 
Ruth J, Maurer." 

We fail te see any reason for disturbing this 
judgment or indeed that there was any substantial defense 
made to the action on this instrument. 

The plaintiffs in error agintain that “the in- 
strument does not meet the requirements ci the Kegotiable 
Instruments Act for want ef certainty of time” of payment. 
if true, this is of no importance in this guit. The suit 
dees not depend on the instrument aued on being "negotiable* 
or “negotinted.* It is in the hands of the eriginal payee 
and holder and is = promise to pay money, The whole amount 
unpaid is and was, when the suit was brought, January 25, 
1913, overdue, 

The defenses put forward + that there was no con- 


sideration for the note, and that if there were it had 













ct ae lalate a ee, Re ac 
* ee a 1 . ‘ ‘ 


4 oF “ ye 


| EOE a 
Ny 4 ae os ae oe aia uli ig ¥ tr er Saltine 
\(,ERU0D 2RT NO HOdeDGO GHT CanavEeG ue 


asbut a sateven 8 susnaond ei Perery te awe eit 
stig Seuknge borsbaot ases xo} tuy09 taglokmal odd 9 ¢n0m 
Yo wove? ak bre svoted atuanne'tae sored, rents at eTato sg 
~f0% ont ae roted wabvabotg v wrdt som ah sashes ted ont 
armursent nodstew gmawet 
“—< “otonsseeet git Aootes: . seotade 08 tot 


wer 206g ,GOLE textword ,% va aaa of vay of setsotg I 
-biag Lisa *dénom @ G89 ,409L ,wdmevectt at gatomemmoo bus 


si Fae Da a 
aide goaidtvte de ae? noaset yaa sea at List of - nf 
esngish iaivansedue yee eaw erent fads beebal to Jnempbut . 
. - petomnare deed eide ne aoitos od? of abam 
-0f ofd* Jed’ ainéuiaw torte ai aTtisgainl edt 
 oltels oye pats  wdromeriupet es Soom don dood dunennii 
stmmmysq: to “wuld Yo Yntadtos to Faaw dot Jed senomurdunt 
 Phoe oS? dive wits at sonadtoqat on Yo vl uid? yoweeoRt * 
*eidaligoyon” gaia’ ao howe tromwitent eds co boeged ‘tom #6eb 
seyad Lsgiyiuve ert to ebuild edt al ok 22 “lbotaltogen* 46 
tnaoms-eLodw sit ,Yetom yaq of eslnord » et baw red LoM Dae 
88 ytownas .tdquerd sew dtu edd note yadw ban ats biaqny 
| } VSM SSE ‘caubu ove \ Skee 
“AGO G8 Gan Stole tans ~ browis? duq donna teh dt ‘ 
basil fi stow etadt 22 vadd baw odor Sid vO? sdaaall 


failed «+ would be good if made out; but they were not made 
cut, nor is there ony evidence materially tending to sup» 
port them, 

"The Harinelle Syatem® is the nawe of a core 
poration, its business does not appear in the evicence, 
but it does clearly appear thst whatever it was, kre, hell, 
ene of tne defendants, as well aa Hrs, Urowther, the plaine 
tiff, was engaged in it and one of thove conducting it, 
They came to an agreenent about the value of steck which 
ura. Crowther beld, and kre. Crowther gold it to kre, Bell 
and received the inetrument sued on in return, re. baurer 
signing it, 29 ia alleged, for the accommodation of Nre, 
Beli. Thie makes 2 good censideration for the note and 
prevents either party defendant Trom successfully setting 
wp a want ef such consideration, 

That the eateck was really not 23 valucble then 
as they thought it, or even that it was in reality intrine 
sically worth nothing, would not, in the sucence of any 
evidence or suggestion of fraud, be materisi, Still lese 
weuld it be of consequence as affecting consideration that 
the stock thereafter teesse of suomi) or ne value. 

Hor ia better taken the position of the defend+ 
ants, thet the consideration had partially at least failed 
becnuse the certificates of stock were not delivered before 
this guilt was brought, Apert from the fact thet the evlie 
dence would seem to indicate that by agreement the certifie 
estea were to be held as security for the unpaid pertion of 
the nete and that the propertion agreed on has been released 
so fer ae payment haa been wede, and thet al) the reuainder 
of the certificates were rendy for delivery when the entire 


gum was paid, - it is true that certificates ef stock are 
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but evidence of ite ownership. If the transaction was, as 
we think it waa, on aovolute sale of the 80 shares, the 
ownership of the stock was from August 4, 190%, in Mrs, 
Bell. But even if it be conzidered to involve an ismediate 
change of title of 40 shares only, and an executory contract 
to sell and ¢geliver 40 aheres more in the future, on paye 
ment, the cenvideraticn was equally good, 

And in either case the stock will become the 
absolute property of Era, Sell on peyment. 

That kre, Kaurer was an accommodation maker, 
ef course does not reiease ner from liability, there would 
be no “necommnodation” in becoming a joint meker if considera- 
tion running to an accommodation signer was necessary to rene 
der one Liable, 

The judgment of the Municipal Court of Chicago 
is affirmed, 

AVPIRMED » 
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BRAK SHIRK BWANEROUSH CORPARY, 
& corporation, 


ed 


Appellee, 
APPHAL FROM GUERHICN 
vo, 
COURT CY COOK COUNTY, 
HILGER & COMP 
et al, 


» * GorpersFion, 


— 


190 1A. 49 


MR, PRRSIDING JUSTICR BROWN 
DELIVERED THE OPINION OF THE CouRT, 


fhis appeal is taken in the above entitled cause 
by the appeilant, the idward iines Lumber Company, from a dee 
eree of the Superior Court of Cook County, lllinois, denying 
appellent @ mechanic's lien on the property on the lerksnire 
Warehouse Company located in Chicago at 45th Pleee and iackem 
avenue, and diasiesing the intervening petition of said appelle 
ant for cant of equity. 

the cuestion raised by the action of the Court 
below and by the appeal ia one of lew, the parties being in 
agreement on the facts or presluded by unattecked findings of 
the Knseter and of the Coubt from contesting the following 
statesent of them: 

in July, 1909, the Herkshire Yarehouse Company 
made ® contract with Hilger & Compeny, general contractors, 
by the terms of shich Hilger @ Company were to construct for 
$75,000 certain improvementa on premises owned by the 
Berkshire Yarehouse Coapany. July 8, 19:9, Hilger & 
Co. began work on the building, Auguat 9, 1909, without 
requiring any statement such as ie provided for in Section 5 
of the Mechanic's Lien Act of 1905, the Serkshire ‘aree 
house Company paid falger & Co, $2600 on their contract. 
August 16, 1909, as found by the Keater and court, Hilger & 


more HOY a 
nea gat ae 


5, vig .. j i 


ox A «i To OT. 


a vont. woitevt race a 
“ito mir eo woz Go raKt ssi Fs 


Ae ld ON Sur a 








| eeune’ be ketene avodn sd ct meat kd teeqge abet 
7 ob 2 tout “teins ‘—edeut wociki: iota a etd _onnt owen ee, 
gniynod yedeWhel yytiwed dood ke etmed" xotnwane bits 10! 0 x2. 
PLikedaed ot no Ysrsqerg ott wo MOLE a ohnwiinom « smastodes 
antoot hae ovelt Adee oo oysoidd a2 Hedaood xoneenod ‘watont 
<Khrege bing to notiiieg gnkweveod at ont pithos Lush ges ia F 
7 | ; elope Lo dame s0%: na, 
au0d one YS HOtIOm ade “I bontwe noldeoup aAT 
ah galed eeistiey adit ,wol to ono at Laoqze suid: « Dein voted 
to eqnibait bodondsoan va | babwisor, to hhtarade eid ne ShoneeT Be, 
yates i het guts athseosnoo wor? dtr0d ant to brea tedaat aatt 
| Price, Jahg ; . . raitd Ye. aneaotete. 
Yuaqae > venodoney on iiwxtem gate se00L wetot mE. Bay 











a 


SIVOFOGTINGS, Lansaeg eomgqod & togiil Mw fostiago a shen, 
l tet soartence of stow ¢naqnod ‘te meg tht sia hety ‘Yo egtod oud. xa. 
e684 Dosw. now kaorg, ae. er ORRATCCEN: Adadt99 , OUD—ORG, 
& Tegdeit oti SOL. 8. ae a Xegned ou soiornl orhtexso6, 
seodtdlw ,COeL ,e soiguA . i Mila Iied sad ao sx0w.mHBE 90 


@ mekspod at sot Bebipoxqiak aw done dapaet ane: yaa. helen: | 
“910% oxtidadired ond. .b0@k Yo #0A nots #'ateades’: gals to 
| | Pontinoo thos A0 098SG' 00 & tg ehh Dios, yunqmed euwod | 


& TOViLi .sxwO9 bas Teteod odd YM Havok on ,COCL OL saw_ur 


Company wade a contract with the appellant, the Fdward Hines 
Liimber Company, to deliver lumber and building materials to 
the premises before described for the use of guid Hilger & 
Company under its contract with the berkshire Yarehouse Come 
pany from time te tine aw the same should be required, 

The appellees undertakes to question tne accuse 
recy of this finding in ite argument herein, but for tie reason 
before indicated, thet the findingsof the waster and Court to 
this effect were unattacked below or in the assignments of ere 
ror here, we must assume its truth. 

August 20, 1969, the berkshire Warehouse Company 
paid Hilger & Company $2560 more, ani September 4, 1909, 5000 « 
in each case without requiring a statement from them, 

Septesber <&, 1909, however, Hilger “ Co, unde a 
statement sufficient, under Section 5 of the Lien Act, it 
did not contain the name of the appellant as a perty “furnishing 
meterial or labor” nor “the amount due or to become due" to the 
appellant. ‘There waa ot that time hothing due to the ap- 
pellant, end it could not neve been told wnat, if anything, 
would become due to it, for although, 26 we have said, the 
appellea is not in a position to deny that a contract was en- 
tered into in August, 1909, between ilger « Company and the 
Edward Hines Lumber Company, the evidence preserved shows 
that thie contract was not for a speoifie amount of lumber or 
building material st a epecified price, but was, ae the Kase 
ter found, to deliver them “from time to time as the sane 
should be required." Uething uy to “eptember 28, 1909, had 
been delivered. (ther payments were thereafter made to Hilger 
& Company by the Serkeshire Yarchouse Company, before November 
16, 1969, when the fire\ delivery of the lusber furnisned 
Hilger & Compeny by the appellant for the building here ine 
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The Master finds « and there is npthing in the 
praecipe record filed herein to contradict it nor is it 
contested - that most of the materinis delivered under the 
contract of the Kdvard Hines Lumber Compeny were delivered 
before Kovember 164, 1959. They therefore must have been so 
delivered in the week between November 10th and November 
16th. 

Heovember 16, 1909, the berkshire Yarehouse Come 
pany required and received a statement from Silger & Come 
pany, sworn to by @. HN, VYilger, the bresident of the cone 
tracting Conpoany, fulfilling the requirements of the state 
ute, It stated that the contractor hed contracted with 
verlous persons, sasing thee, for labor and materials for | 
the construction of the bullding in question, and described 
the choracter of the labor and materials contracted for ree 
pectively from each one and the amount to become due for 
them (neasing, for exavple, /aresh & Binghan as having a con« 
“tract for lumber for $6019.33), It stated that there were 
ne other accounts contracted for or due or to become due 
for material or labor on said building than those named, 
and thet all material was then on the premises to complete 
the work except those in the subcontracts thus indicated, 
The statement did not contain the name of the Nidward hinges 
lumber Compony, nor mention any contreet or any amount due 
or to become due to said Company, The wtstenent showed a 
schedule of $23,874.08 due and te become due to complete the 
work for material and labor, At the time of the taking of 
this statesent the Berkshire Yarchouse Company had more 
then sufficient money in its hands to pay the amounts due 
and to become due the subcontractors whose names appeared in 
the atatement, and for the labor that was said to be neeese 


sary te cumplete the work; and on HRovember 18, 109.9, it paid 
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Lilger & Company $16,006, ond on December 1, 1909, $10,600, 
December 4, 1909, the Adward Hines Lumber Company mede ita 
last delivery ef luuber and building materials at the premi- 
ses in question and thus completed the delivery of lumber 
and building materials,ap the | sater finds, whieh were used 
in the construction of said building, to the value and 
acount of $857.59, 

December 2, 1909, Hilger & Company as a corporne 
tion stepped work on the building, cut the work was continued 
by the workmen who had been employed on it usrider the joint 
tuperintendency of the Berkshire Yarenhouse Company and the 
forwer superintendent for Hilger & Company, and therenfter 
peyrolis were made up weekly and the labor employed upon the 
work was paid directly by the berkshire ¢arehouse Company. 

Januery 20, 1910, 8 notice was served by the fd- 
ward Hines lumber Company on the Berkshire Yarehouse Company 
and its architect or auperintendent, that it, the Pdward 
fines Lumber Company, had been employed by liilger & Company 
to furnish lumber, under its contract with the Yorehouse 
Gompany on the property in question, desoribing it, and that 
there was due to it, the Pdward Uines Lumber Company, on the 
fourth day of Pecember, 1009, the aum of 6857.97, and that 
the lumber Company would hold the building and the interest 
of the persona notified in the ground, liable for this 
amount. This was the proper form of notice under Jeetion 
24 of the Lien Act. ‘the Act says thet such a notice may 
be given at any time after the subcontractor or party fure 
nishing labor or moterials hae made his contract, and shall 
be given within 60 days after the completion thereof, Febe 
ruary 6, 191°, the work was abandoned, 

February 10, 1910, the dykes Uteel Koofing Company, 


Claiming to be one of the gubcontractors of said iilser & 
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Company commenced a suit at law sgainst the Derkshire 
Warehouse Company and Hilger #& Company to reeover a sum 
alleged to be due to it for materials furnished in connece 
tion with said contract, and other mechanic Lien notices 
were served at about this time on the Kerkahire Yarehouse 
Company, end on Pebruary £3, 191), that Company filed its 
bill of complaint in the Superior Court, making all the 
netifying and claiming porties, parties defendant and 
asking that the said defendants be required to set forth 
their respective claims and that the Court should ascertain 
the amount, if any, due from said complainant to Hilger & 
Company and the amount dus to each of the defendants neving 
liens, and thet in ease the amount found due to Hilger é& 
Company should be insufficient to discharge a11 of the 
liens, that such amount should be divided ameng the defende 
ants entitled to the liens pro rate, and that all of the dee 
ferndants who should fail to prove and establish their liens 
upon the premises should be foreclosed, 

Karch 19, 1910, the iidward lines Luaber Company 
filed an intervening petition or answer ssserting its right 
to @ lien on the pramises to the smount of $857,599, due, it 
alleged, on Secember 4, 1903. 

March 21, 1910, the Berkshire Yarechouse Company 
entered into a contract with one Loulg Nies to complete the 
building for $6656, and said Nies did so compbete the 
building fay 1, 191¢. 

) Hearings were hed on the bill and the numerous 
answers or intervening petitiona, of which snowers or peti- 
tions there were thirty, each setting forth a claim for a 
separate and specific iien,snd on September 12, 1013, the 
report of the Mester in Chancery te whom the cause had been 


referred was filed, in which report he dealt with each of 
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seid claims, ie found that at the time of filing the bill 
there remained in the hands of the complainant, the Serkeshire 
Varehouse Company, $10,425.55 “from the funds of aald builde 
ing”, “after allowing to complainant credit for all of the 
payments” and crediting Hilger & Company with extras to which 
they were entitled, and that including extras Kies had been 
properly paid ali of this but 63575,55 for the completion of 
the building in accordance with the contract originally en- 
tered into by said Nilger & Company. it found that « 


*The contractor's statement taken on tovember 26, 
1969, was in substantial compliance with the stiateute in such 
eaze made and provided, Under this statement the contractors 
therein naxned were protected to the asogunt of their contracte 
as therein set ferth, and it was not necessary for them te 
serve any subcontractors’ notice upon the said complainant 
to proteet their iiens ts the reapective amounts set forth in 
said contractor's statement. * * * * * * ® It thereupon be~ 
came and was the duty of the complainant to retain in its hands 
sufficient funds to pay the varicus amounts due the various sub} 
contrectors as set forth in said statement. in spite of thia 
obligation the said complainant paid to said Hilger & Company 
the sue of Sixteen Thousand Sellars on Sovember 16, 1909, and 
the further sum of Ten Thousand Dollars for extra werk upon the 
verbal esuthority of the architect, go that for the purpose of 
this proceeding said complainant must be considered to have 
in ite nends sufficient funds to pay ell of the subcontractors 
of whose contracts it had notice by said contractor's state- 
ment and effidavit of November 16, 1909, amd also those whose 
contracts were for extra work or saterial furnished after 
Revember 16, 190g, 


Ae to the intervening petition of the »dward 


Hines Lusaber Company, the findings of the Kauter were; 


‘hat on or about the 16th day of August, 19Od, 
said iilger and Company applied to said petitioner and there- 
upon said petitioner entered into a contract with said ililger 
& Company to deliver lumber end building materials to the 
premises hereinvefore described for the use of said Hilger & 
Company under its asid contract with the complainant herein 
from time te time as the same eunll be required by anid lilger 
& Company under ite said contract. ed ee a and from 

ne its said contract o Hilger & Campany 
seaenen ec ag po and building materiala, which were sube 
sequently delivered te said premises vy said petitioner, the 
first of such deliveries being made on or about the lOth day 
of November, 1909, and the last of said deliveries being made 
on the 4th day of December, 1909, during whieh time eaid pee 
titioner delivered to the presises in question Luciber and 
building material which were thereafter used in the eonutruce- 
tion of said building in the amount yj argyle Pca dasig oF 
1} 57,59) dollars, “Aat on i i be 
et thre fos fe Pak pny ph served upon complainant ite sub- 
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contractor's notice for lien, wherein it notified said complaine 
ant that there was due it under said contract with Hilger & Co, 
on December 4, 1910, the onid awa ef eight hundred fifty-seven 
59/106 Dollars, for which amount it would hold the building and 
interest of said complainant in the grounds liable, That the 
contractor's statement of November 16, 1909, makes ne reference 
to the contract made by ssid Hilger & Co, with said petitioner, 

the Edward Hines Lumber Company elains a balance 
as hereinbefore set forth for Lumber and building materials de- 
livered and used in the construction of said building of eight 
hundred fifty-seven and 59/100 Dollars, - * * * # 

The nese of said contractor dees not arnear in 
the contractor's statement of November 16,1¢9°09,and i find, as 
hereinbefore stated, that the complainant is protected thereby 
from such claim, it avrearing that subcontractor's contract was 
made and most of the materials delivered thereunder pricr to the 
said 16th day of November, 1909, 


Gbjections, ordered thereafter to stand as excep- 
ticna, were taken by the Edward Hines Lumber Company to the 
findings of the Waster so far ag they related toe its claim; but 
on hearing the Court overruled #11 the exceptions filed te the 
report by any of the parties to the cause and confirmed the ree 
port. 

The decree entered January 28, 1914, repeated all 
the findings of the Master before stated and found: 

*That the intervening petitioner, Hdward lines Lume 
ber Company, is not entitled to a mechanic's lien upon the premi- 
ses heretcfore described by reason of the fnct that seid Edward 
jiines Lumber Company does not appear in the contractor's state 
ment of November 16, 1999, and that the said intervening petiticn 
of said idwerd Hinea Lumber Company should be dismissed for want 
ef equity." 

With other intervening petitions, the petition of 
the Kdward Hines Lumber Company wae secerdingly dismissed for 
want of equity by the ordering part of the decree, ‘To revers¢ 
thie action the Sdward iiines lusber Company has appealed to this 
Court, contending that the three payments of Auguat 9,1909,August 
20,1909,and September 4,19°9,egeregating 910,0C0,having been made 
by the Berkshire Varehouse Co. te hilger & Ce,,without requiring 
any sworn statement frem ilger 4 Co,.,were wrongful and unlowful as 
against the Jdward Hines iumber Co. (so declared te be by Sec- 
tion $32 of the iden Act), and that as the Count found 


that the contract of the fdward tines Lumber Company was 
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made on or about August 16, 1909, the Edward Hines Lumber Com- 
pany had an interest in the building from that date, and 
neither the taking of a statement on Jovember 16, 1909, after 
ten thousand dollers had been wrongfully paid, nor the cone 
tents of that statement could affect its interest in any way 
e¢ far as that ten thousand doliars is concerned, Therefore, 
it meintains, it is entitled to a mechanic's lien for the full 
amount of its eleim, whieh does not amount to a tenth of that 
eum. 

it ia very difficult if not impossible to extract 
& consistent ox legical theory of the respective rights, duties, 
ebligations and liabilities of omera, contractors and sub- 
contractors out of the Mechanic's Lien Act of 1905, made up 
as it ia of altered, amended, enlarged and elaborated previ- 
sions of various prior etatutes cenneeted rather by mere cone 
junction than by a@ systematically develeped plan based sither 
on justice or expediency. fut certain things in the econstrue<- 
tion of the Act have been settled through litigation which has : 
reaehned the Supreme Court. One is that under Section 27 of 
the Act o subcontractor whose name is omitted from a statement 
by the original contractor, such as is required by Section 5, 
even though that statesent ie false and defective because of 
auch omiesion, cannot enforce a claim for a lien against an 
innocent owner who hee not in his hounds due or to become due 
the original centractar ogufficient money to satisfy both such 
Claim and all the claims shich have not been so omitted from 
the contractor's statement, unless he can show that before the 
payments to the contractor or sub-contractors named in the sched- 
uled statewent,wiich have eoused the deficiency,he has served such 
m notice on the ower as is provided for by Sec, 24 of the Act, 
This is such a notice as the Edward Hines luober Company served 


on the ower in this case on January 20, 1910. put it was then 
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too late, Helying on the false and defective strtement of 
November 16, 19:9, the Serkehire Warehouse Company had on 
Revember 16 and December 1, 19°99, depleted the funds in its 
hands applicable to the building by payments to the original 
contractor, but it did not, after January 2, 191°, pay out 
any meney which was "due or to become due”® to the contractor, 
It clearly appears thet when it filed this bill, end 2till moze 
decisively when the decree was entered, it was without suffie 
¢eient money to pay tiose esubcoriractorea who gould enforac licens 
by virtue of having been named in the statement or of having 
given notices as required, 

We think that if the exact ease herein presented 
is not decided by the opinion in the inickerbocker lee Company 
Ve. Halsey Sros, Company, 262 ilil.,, £41, it is a legitinunte ine 
ference from said opinion that the last statewent under cection 
S§ may be relied on by the owner, aithough it takes away all 
pretection of the lien lew from the subcontractors not fortunate 
enough to have been nased in it. 


; “in order®, the cpinion says, “to be apprised of 

the exact situation at the aoe n ayment is demanded b 

a to the conteactor, Ww Sher & be the firat ed A 
made under the contract or any subsequent payment, the owner 
is entitled under said Section 5 to require, and it is the 
duty of the contractor to make, a statexnent showing the situae 
tion as Ai Geil Shot * * * In this case the subcontractor 
refrained from serving notice upon the owner and thereby elected 
to abide by the sworn eteatements made by the contractor, * * 
Hiaving no knowlcdge of the falsity of the statements, the owner 
had the richt to set upon them ond the subcontractor sust look 
te the contractor for any balance due on its claim over and 
above the amount withheld by the owner pursuant to the sworn 
statement made,” 


Koet of the materia) furnished by the sdward lines 
iumber Company the }aster finds was delivered before November 
16th. lad the lumber Company given notice or notice to the 
owner when it began and as it continued its deliveries, it 
would have been protected to the anounts nemed, es agninst the 


payaents to the contractor made lovesber léth and December 
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lst. Of course had it any possible means of ascertaining under 
the "contract" the Seaster and Uhancellor found existed, the 
necessary data for the netice - which, however, we cannot from 
the evidence suppose it had «+ it could heave given the notice 

a8 carly as Auguet 16, 1909, and preteeted itself also against 
the payments made to the contractor on August goth and September 
4th, 1909, and subsequently. But unless it was possible thus 
to forecast the orders in the future (which de not seem by the 
evidence to heave been given except substantially contemporane.- 
ously with the delivery;, we de not gee how any further protece- 
tion could have been obtained under the Act for the material 
delivered) on December 4, 1969, or on any day subsequent to Deew 
cember 1, 1909. 

If the result reached seems unsatisfactory as a 
matter of logical reasoning, the fault, if fault there be, is 
in the provisions of the Act which we are called on to cone 
strue, We can arrive »t no better conclusion than did the 
Maater and Chancellor below, and the order dismissing the 
appellant's intervening petition is affirmed. 

APT TABED. 
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PATRICK J. BeDERKOTT, Adainistrator 
ef the HEetate of PATRICK FINNERTY, 
deceased, 








Plaintiff in Error, 
BRRGE FO CIRCULT COURT 







and ONOKGE iW, 
tners, dcving 


j OF GUGK COUNTY. 
WK GRIPPITHS | 
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MH, JUSTICE BAKER DELIVERED THE OFINION OF THR COURT, 


This writ of error trings in review a judgment 
of nik capiat entered on a verdict of net guilty returned 
in an wetien far wrongfully causing tie dentn of Patrick 
Finnerty, plaintiff's intestate, Finnerty was a well dige 
ger exployed by defendants, sho were putting in the founda 
tion for a large building in Chicago, A pert of the work 
consiated in digging “welle* dow to the reek, a depth of 
about 100 feet, These wella were filled with concrete and 
on Buch concrete "legs" the building rested, The men worked 
in three shifts, the dmy suivt 5 to 4, the night 4 to lz ana 
1S to 8. Seecensed belonged to the day snift. Thursday he 
was digging in well 114, weich was then about 85 feet deep, 
Cameron was the superintendent, Gonway the assistant day 
foreman under Cameron, Vassett night superintendent and 
Claypool night Soreman, Hach digger had a niggerhead man sri 
& dusper, Finnerty's niggerhead man wae Conroy and Walsh was 
his dumper, Yhe foreseen worked in if nour eiifte from about 
® Ae BW. and OP, ¥. Gas was discovered in well 114 Thursday 
night some hours after Finnerty bud quit work, and efforts 
were made to burn it out, These efforts were unsuccessful 


and the well was then "sinut down" by covering it with lage 
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A digger used in hie work a footeiron which was 
feetened to his shoe, Such iron was the private property of 


the digger and waa generally, but not always, left in the 
well when the digger quit work for the day. Finnerty when 


he quit work left his footeiron in the well hanging te a 
nail, The follewing morning Pinnerty and Conroy went to well 


114 but did not “Zo to werk, Foerewan Conway ordered them te 
work in another well, which was about 20 feet deep, and they 
went toe sork in that well and worked perhaps fifteen minutes, 
Finnerty then cease up and he, Conroy and VYalsh went te the 
well where they hod worked the day before, ney went back 

to the well they had just left, got a bucket and took it 

to well 114 and hooked it to the niggcerhend, by which the 
wucket covld be either lowered or rrised, Finnerty got in 
the bucket end it was Lowered inte the well 40 oy 50 feet, 
wien Finnerty onlled out, “Take me up.* From the evidence 
the jury might properly find that before the niggerhead 

could be reverged 30 ps to rpnise the bucket, Finnerty fell 
from the tucket to the bottom of the well, where he was 

found half an hour later dead, Claypool, the night foreman, 
was told by the digger in 124 about midnignt thet the sir 
was bad and he could not etand it, and Claypoel] told him to 
come out. He did so, and from that time no work was done in 
the well, Four wells were shut down about the same time and 
an unsuecessful effort wae made to burn out tne gas in 114; 
Still later, about 4 A, K., Claypool ccvered it with Lagging. 
He testified thet just before & A.M. he wow Finnerty over 

the well snd told him not to «co dewn in the well, that it was 
shut down. A little later foreman Conway told Finnerty to go 
to work in another well, Conway testified that nobedy said 
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anything to Lim about danger from gas in well 134, Al though 
foreman Conway may not have known that there was gas or dane 
ger of gaa in 114, superintendent Cameron knew that gas had 
beon found in that well, He testified that foreman Claypool 
told him Priday morning thet gas had been encountered in 114 
and that he had tried to burn it owt but could not do so, 
The knewledge of superintendent Cemeron that gaa hed been 
found in well 114 was knowledge of that fact by the de- 
ferdanta, and no ene told Finnerty or either of the men who 
worked with him that gas had been found in 114, Walsh tesae 
tified that when he, Pinnery end Conway went from the shale 
low well, wiere they had worked fifteen minutes, to well 
11¢4,they brushed pest Conway; that when they went baek to 
the ehaliow well for a bucket and tock it to 1l4 they again 
brusned past Conway, who stood 12 or 15 feet from weil 114; 
and furtner testified that Conway saw Yinnerty start down 
inte 114. Conway testified that he did not see Finnerty zo 
down into well 114, and when soaked whether he saw Finnerty, 
Conroy and Waleh at the top of 114, after he sent Finnerty 
to work at the shallow well, answered: *i don't remember if 
i did,* 

Complaint io made by plaintiff in error of the 
giving of instructions 3 and 6 for the defendant, which 
are ag Tollows: 

"“S. ‘The fact that Finnerty received the fatal ine 
juries while ooployed by John Griffiths & Son, docs not of 
itvelf indicate tuat tie plaintiff is entitled to recover in 
this ¢ase. An employer is not an inaurer of tne safety of 
ais employes, and the fect standing alone that an accident 
occurs to an employe, dees not suow whether or not the ex- 
ployer has violated any duty whick he ewes to bis employe. 

*“Sne Law imposes upon an employer only tue 
duty to use reasonable care to furnish a reasonably safe 
pleee and reasonebliy safe appliances for the work to be 
done under the circumstances of tne particular employment, 


and if the evidence ssueows that the eaployer has used such 
care and that such care was exercised down to a reasonavle 


time before the occurrence of Finnerty's death, there can 
be no recovery against the employer. 
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to a reasonable time before the happening the accident to 
Winnerty, then the plaintiff caniet recover in this case and 
your verdict shoulda be for the defendants," 

“6. if you believe from the evidenee in this 
case tnat Finnerty was ordered tu werk in another well and 
that thereafter of his own volition he returned to well 114 
for any purpose and went duwni to seid well 114 without any 
orders so to do and sustained fatel injuries while in said 
well, you are inatructed while in seid well he was 9 volune 
teer cor at mout a were licensee and that there was no duty 
upon defendants after ordering him to work at the other 
well, than to refrain from wilfully and wentonly injuring 
im,* 

whe duty of defendant to exercise reascneble 
care continued down to the deaths of Finnerty. in passing on 
the question whether the defendants were guilty of negligence, 
the jury might properly consider ali the ciremmstances rttend- 


ing the accident and in thet connection the acts and conduct 
ef the defendants prior te sueh death, but the verdict could 


only properly turn on the question whetner the defendants 
were guilty of negligence which caused or contributed to 


finnerty'sa death, if the defendants were guilty of such 
negligence, the plaintiff was entitled te @ verdict, although 
up to within a reasonable time befere the accident the de- 
fendants had exercised renacnable eare for Finnerty's safety. 
What is reasonable care in & particular case depends on the 
circumstonces of the case and is peculiarly a question of 
fact for thie jury and not one of law for the court; but by 
tne terms of the instruction in question the Court ine 
structed the jury, in effect, tiuat if they found that the 
defendants exercised reasonable gare down to & reasonable 
time before Pinnerty's death, tuey might therefrom find that 
defendants were not guilty of negligence, For the reasons 
indicated we think the Court erred in giving instruction 5, 
There was evidence that Finnerty was in the 


habit of leaving nis foot-iren in the well where he worked 
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when he quit work for the day, and that other well diggers 
left their foot-irons in the welie, while some others took 
$uch ircns wits them when they left the weil, 

fhe view most favorable to the right of recov. 
ery that can be taken of Finnerty’s conduct, is that he roe 
turned to weli 114 and went down into it te get Kis foote 
iron, it ie undisputed that he had been ordered te go to 
another well to work and that ne returned to and went down 
into 114 without orders to do se, and thereby came to his 
death, Hy inatruction 6 the jury wae told that if they 
feund the facts as ateve atated, then Pinnerty was a mere 
volunteer or licensee, to uhom defendants owed no duty 
except to refrain from wilfully or wantonly injuring him, 
This was, in effect, om the evidence in this reeerd, an 
instruction to find the defendants not guiity, ‘fhe Court 
should nave submitted to tne jury the question wheter he 
went gow into well 114 to get his footeiron, and also the 
question, if they found that he did go down into the well 
for that purpose, whether in doing so he was reasonably 
within the geupe of his orpicyaent. 

Falbert vv, Trexler, 166 rea, G., lig. 

But by the inutruetion in question the Court, 
instead of subsitting tiose questiona te the jury es questions 
of fact to be determined from #11 the evidence, in effect de~ 
cided both as aeahers of Lew. 

Vey the giving of said instructions the judgment 
ig reversed and the cause remanded, 

REVERSED 4 REXANDED, 
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JOHK Ky GLBBUNS, 
Defendant in Error, c 
‘, @ BRHOH TO WURICIPAL COURT 
VS 4 
GF CRIGAGU, 


1901.4. 55 


JOUN FP, JUROMYSEN and 
FREDEKICKA JUKCHROER, F 
Tisintiffs in Brror, ¢ 


& 
Pi 
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MR. JUGTICH BAKER DALIVERED THR GPINIGH OF THE COURT, 


Plaintiff, 2 real estate broker, recovered a judg- 
ment against defendants for £327.50 for commissions for finding 
a purchaser for certain real estate of whith the defendant 
Vredericka Jurgensen, the wife of the ether defendant, was 
the owner, ‘The negotiations which resulted in the employment 
of the pleintiff were conducted by John *, Jurgensen, but it 
appears from the evidence that such employwent was made with 
the knowledge and consent of hia wife, Gibbons introduced 
Bruygom to John *, Jurgensen, who fixed the price of the real 
eatate at $13,756, end listed the same for sale with Gibbons, 

A few weeks later the property was conveyed by the Jurgenasns te 
Bassett. The money, $13,500, which was paid for the property 
wae furnished by Bruysom, 

We think that from the evidence the Gourt might 
properly find that the purchase, though nominally made by Hage 
sett, was in fact exude by Bruygom and that fassett's name was 
used in the manner it was for the purpose of siaking the trang- 
agtion avpear a8 a sale to Bassett with intent to defeat the 
just clais of Gibbons for commissions, We think thet the cone 
Clusion reached by tne Court was proper on the evidence, and 
the judgment is affirmed, 

APPIRERD, 
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JGEN DBD. CAUBY, as Administrator 
of the Estate of SCLOBZON £ONSHISZ, 
deceaseed, 

Appellee, 
APT EAL FROM CIRCUIT COURT 


OF GOOR COURTY, 


190 1.A. 56 


va. 
/ 
CHICGAGS HKAILdAYS COMPANY,“ 
‘ Appellant, 
2 of 
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MR, JUSTICH BAKER DELIVERED THE OPINION OF THE COURT, 


This appeal brings in review a judgment recovered 
by Casey ae aduinistrator of Golomon Vorris against the Chie 
cago Railways Company for wrongfully causing the death of 
plaintiff's intestate, a boy eigat years and eleven months 
of age. Twelfth atreet is a bread east and west street oe- 
tween Wood and Lineolin streets, with a parkway in the center 
of the street, a roadway on euch side of the parkway and a 
street railway track in each roadway, over whieh the defend. 
ant Company operated its electric street cars, “Yashburne 
avenue is the next strect soutn of Twelfth street, and the 
Borris family lived in that avenue near the corner of Wood 
street, Wood and Lincoln are north and south streets and 
Lineoln is the next street west of Wood, fHhecedent was last 
seen alive a little before nine olclock at the southeast corner 
of Twelfth and Wood streets, He left nome eo little before 
@ight o'clock with his sister Sareh, who alvo hed with her a 
baby. At Twelfth and Yood streets he met some Little boys and 
stopred to play tag with them, and waa playing with them at 
eight thirty when hia slater returned home with tne baby. 

Defendant's car 4297 was operated that night by 
motorman Shurley and possed good street in the north, tne west 
bound, track about nine forty }. i. The body of decedent was 


not discovered until about eleven o'elock that: night. Plaintiff 
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celled as witnesses Shurley, the motorsan of car 4297, 
sehultz, the night foreman of defendant at the Lawndale sta- 
tion, motorman KeKenna, who first saw what proved to be the 
body of decedent on the west bound track just east of Line 
coln street at about eleven i, H., Hartfield, who saw a part 
of decedent's body on the track, folice officer Guinlan, who 
removed the body, and other motormen and conductors of the 
defendant Company, and put in evidence trip sheets and time 
cards, Defendant called as witnesses Lewis, its repair fore- 
man and inspector at the Lawndale station, who not long after 
midnight examined the cars that ran that night on Twelfth 
street, who testified that he found marks of blood on car 
4297 on the side truck fender and on the side of the brake 
shoe, conductor Hurley of 4297, and a photographer, 

From the evidence in the record the jury might, 
we think, properly find that decedent came to his death by 
being struck and run over by car 4297, The motorman testified 
that he did not see any once on the track, that he did not know 
that his car struck any one; end he and Kis conductor each 
testified that he noticed nothing unusual in the movement or 
operation of the car. ‘The car was detained at the bridge about 
two miles east of Wood street thirty or forty minutes. 

Whether, if the motorman had been operating his 
car with reasonable care and caution, he would have seen de- 
cedent on or so near the track as to be in danger of being 
atruck by the car, in time to stop the car and avoid injuring 
him, was, we think, a question of fsct for the jury, upon 
which their verdict must be held conclusive, And we also think 
that whether the decedent was in the exercise of ordinary care 
for his om safety and whether the parents of decedent exercised 
care for his sofety, were questions of fact upon which the 


verdict should not be disturbed, 
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¥¢ Find neo errors in procedure of sufficient ime 
portance to justify or require the reversal of the judgment, 
and it is effirmed, 


SUDUNENT APF IRARD, 
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ARGELO i}, FIROLA, 
Plaintiff in Krror, 


ERROR TO BUNICIPAL COURT 


va \ 
, ad } OF CHICAGO, 
EDWARD PLADE ARK, } 
nefandant in grtar, } 


“She, ronal 


190I.A. 5% 


Mite JUSTICH BAKER DELIVERED THR OFINIOK OF THY COURT, 


Pleintiff plastered a certain building for de- 
fendant at the agreed price of $1428, After the work had 
been completed nieintiff claimed 4116 for extras, “The only 
testimony in the case wes that of the plaintiff and the de» 
fendant, and that is conflicting both as to the original 
agreement and ag to en alleged subsequant promise by the dew 
fendant to pay plaintiff's claim for extras. eptember 12, 
1910, exclusive of the claim for extras, there was due 
Plaintiff 6200, befendant on that day mailed a check to 
pleintiff for that sum, on the faee of which was written the 
words; “Vinal payment for plastering at the northewest cor~ 
ber of Vagnolia and Nosedale Ave.” by the advice of his 
Lawyer plaintiff wrote defendant that he would not deposit 
the check but would Hold the same until the léth inat., and 
if he did not hear from defendant to the contrary he would 
give the credit sentioned, iretain the check and agsume that 
defendant agreed to this, befendant testified that ne did mt 
receive the letter, and the plaintiff,septenuber 16, deposited 
the check, 

the queation whether there was a bona Tide dise 
pute between the parties ag to the agount due, was a question 


of fact for the Court, on which its finding must, on the evie 
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dence in the record, he held conclusive, 
Teague et ai, v. Barns Lumber Co., %o.19283, 
not vet reported, 
if there was s bone fide dispute, then the retene 
tion and cashing of the check, under the cirgumatances above 
stated, amounted to an award and satisfaetion. 
Teague et ai. Vv. burns Lumber Co., supra, and 
cases there cited, 
The judgwent is affirmed, 
APPINEED, 
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JOHN SZHEKBA, a minor, by Kelery )} 
Gereasha, his hext fviend, ; 
\ Aprellee, 
4 AVERT AL FROM CLIMCUIT COURT 
¥a, 


CHICAGO RAILWAYS COMPARY, / 
aa au * 


OF CUOK COUNTY, 


nT A a4 Q ) 
ES, JUSTICE BAKER BELLYRRED THR CPIHLICH OF PRE COURT, 


Bilweukes and Chicage avenues ure two of the 
principal avesues in CUhicage, onc the accident in this cuse 
occurred at the diagonal intersecticn of tiese averwes, A 
large electric truck was passing east in the south street 
oar track in Culcage avenue serozs tie Kilvaukee avenue 
tracks of the defendant company, wilich ran northwest and 
southeast, Wren the truck waa eressing the vilwaukee avee 
nue tracks, the plaintif# was on the rear end of the truck 
lyang on the bed of the truck om Kis belly with hia feet 
Hanging over the ond of the bed. The evidence was cunflict- 
ing a8 40 where the truck was when plaintiff got on it, but 
we cannot say that tae jury “ight not preperly find from tie 
evidence that ne got om te truck when it was some distance 
west of the Milwaukee avenue tracks, ‘The street car stopped 
on the nerth side of Chicago avenue to take on and discharge 
passengers, end it started to arose Chicago avenue as the 
ruck wee Grossing the track on which the car ran. There 
ia no evidence that the motorman did not bave coaplete cone 
trol of the car or that it was running at an exeeseive or 
dmproper rate of apeed under the circusstances sown by the 
evidence, As the car approached the track on widen the truck 


ran, anc when it ome but a few feet from it, the truck sude 
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denly stepped ond the buttocks of the plaintiff were squeezed 
between the car and the rear end of the bed of the truck, The 
truck WAS Gempelled te stop br a horse and wagon going north- 
weat in silwaukee avenue directly in front of tie truck. The 
motorman had no reason to anticipate that the truck instead 

of proceeding would stop, end it was this sudden and unexpected 
etopping of the truck that esused the accident, If the truek 
iad gontinued in its course it no doubt would have cleared the 
track on which the car ran by a distenee sufficient to prevent 
the car from injuring ane plaintaff, The sudden stopping of the 
truck. wo near to the track on =hioh the ear was epproacking 

au te endanger the apfety of a person in the position the 
plaintifY wee in am the truek, was guch an aexpected, unusual 
and extraordinary oesurrence that the Law did not require the 
motersan to anticipate it, We think that the evidence s.owa 
that the aceident cccurred without the fault or negligence of 
the servant of tne defendant in charge anc control of the car, 
and is not therefore sufficient to justify oF support a recovery 
ef daanges ty the pleintiff for the injuries resulting from 

the accident, and the judgsaent is therefore reversed, 


SUDCEIRT REVERSSD, 
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The Court in tuis case finds as a fact from 
the evidence in the recerd that the defendant wag not 
guilty of any neglisenee which caused or contributed to 
the injury of tne plointiff for wiieh he recovered in 
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JOSEPH REEDER, ) 

Defendant in Error, ) 

) ERROR TO MUNICIPAL CQURT 
a, ) 
\ ¢ OF CHICAGO, 

THE WEST SIDE TRUST & SAVING@ BANK, 

Plaintiff in Error, é QATA ~~ 4 

‘ f Ji I a 39 
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MR. JUSTICE MecSURELY DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought suit and had judgment for money 
which he claimed to have deposited with the defendant bank fer 
which he had not received credit. He claims that on February 
5, 1912, he deposited $158.50 but received credit for only 
$128.50; the difference of $30 is the amount in dispute, 

We are of the opinion that the finding of the 
court is manifestly against the weight of the evidence, 

Plaintiff testified that he deposited $158.50, a 
portion of which was in currency. He produced as exhibits his 
passbook, showing an entry for that amount, the deposit slip, 
and & letter from the bank notifying him of an error made in 
edding the items on the deposit slip. The receiving teller of 
defendant testified to the discovery in the evening of the day 
of the deposit of a discrepancy between the debits and credits 
of $30. He produced his trial balance sheet showing this, He 
told of his checking up the deposit slips of the day in seeking 
to locate the error, and of his discovery of a mistake in the 
addition of two items on plaintiff's deposit slip. As it ap- 
pears on the face of this slip, the error seems to be in adding 
the amount of $57.00 to $71.50 and making a total of $158.50, 
The teller testified to his crossing out the figures $158.50 
and writing just below on the slip the correct amount of 


$128.50, 


| 





as 


TAWO TAGIOINUM OF AoRHE 
ere 


Or hL0@] 





sal | al aden ip plight , 
gon, — Mode 
xeaom tot ore hed bee dive tegivotd esau hii ail , 
10% aed dusbdsted odd dtiv betimeqed avail of peta io titw 
Viewrde® wo feds amielo af .tibeto bevieoss on bad off Hosstw 
xino cot trberd Bevieoet sud 08.8614 bedteoqed ed Stele 
 eduqeib at tnvoma ead at O88 to penderotemrth ice ys 
edd to gaint? off sads nokmigo ond to exe of Bite sun 
fie .sonablve ‘edt “bo dig teow oud sontega Ineubicsuesene an ses 

a ,08,88L8 bediecqeb od sand beltitest Yiiiaialg | * sui 
alsa at idhices as beouborg oH comers al eev fo kei ‘to. aaihee 
aite tisoqeh arid < tmome Sadt 10% wid ne m2 aattivede’ ood ened 
ak oben torre Neto min gniytigen xaad sit mort zottel 2 ba tf 
to to ffos gnivisos: oa? gifs ikeoqob edt ac ened sat sabi 
yeb edt Yo gninove sad ai vrevooetb edd of bottidess fnsbisteb 
atibero ben etideb odd asewted yousgexselb # to dhaoqeb ‘ont Yo 
oH ,siid?t uutworte feeds sonsfad faint dia beouborg eit ,08¢ to 
giitesa ai ¥85 off to aqife ¢ieogeb eid ga y&ixeordo eid to brog 
edt ai exetetm a to Ytevoorth atd ‘to bas ,xo1e oud ateoot of 
-qs ¢i GA .qife ¢leoqgeb a'Ytivateat¢ ao emotk owt! “to noltipbs 
yaibbe ai ed of emoon torte odd ,qifa aids to oon att ie Waaisy 
-08,80£9 to Latod m yatxtem haw 08,158 of 00,928 to teurome eat 
O€, 88L¢% eoxuyit ent duo gnivaoto aid of bektisest teflod oAT 

Io diuome toaxtoo edt qi fa odd mo woted tant, gaidiaw bas 

- 08,8816 


The particular point of controversy upon the trial was as to 
the authorship of the figure 5 in the item of $57. ‘YThe figures 
on the slip are in the handwriting of the plaintiff, except the 
correction made by the teller, and we must also except this 
figure 5 if we accept the theory of plaintiff, who testified 
that this figure was not in his handwriting and would seem to 
wish to have it believed that he had originally written the 
figure 8 in this space. If the item was $87 instead of $57 
then the addition made by him was correct, An expert testified 
for the defendant that the figure 8 had never been written in 
this space but that the figure 1 had been and partially erased, 
and the figure 5 written over it, The trial court, however, 
from his inspection of the exhibited deposit slip was of the 
opinion, as he stated, that the figure 8 had originally been 
written in this space but had been erased and the figure 5 
written therein, and furthermore that this figure 5 was written 
by the same person who wrote the figures of the corrected ad- 
dition, that is, the teller. This court has carefully in- 
spected the exhibit which was before the trial court, and we 
eannot agree with either of these conclusions. Indeed, 
there appear good grounds for believing that the figure 5 in 
question was made by the same person who made the other figures 
on the slip, excluding those admittedly made by the teller, 
However this may be, we hold there should be a new trial for 
the reason heretofore stated, and the judgment is reversed and 
the cause remanded, 


REVERSED AND REMANDED, 
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THE GLOBE ASSOCIATION, 


) 

a corporation, } 
‘ Plaintiff injError, Error to 
i ; Municipal Court 
of Chicago. 


Ve. . 
FANNIE F, BREGA,~ é 


%, De fendant/ in Error. 
. w 


~<—”"§ « JOOQI.A. 6O 


MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


. 


Plaintiff was leesee under a written lease from de- 
fendant of a certain building. The lease provided among other 
things that the lessor should furnish "steam heat when neces- 
sary, from October 1 to April 30, for ten hours per diem." 
Plaintiff claimed that defendant failed and refused to furnish 
heat and that plaintiff was compelled to heat the premises at 
ite own expense. This suit is to recover from defendant the 
amount said to be expended for thie purpose. 

Upon the trial the court sustained objections to ques- 
tions directed towarde the fact of the alleged failure to heat 
the premises, the court apparently being of the opinion that so 
long as the plaintiff remaired in the premisee and paid rent it 
could not recover for breach of the lessor's covenant. Thie is 
not the law. If the lessor failed to furnish heat the tenant 
might recoup the cost from the rent or sue upon the covenant. 
Wood's Landlord & Tenant, sec. 380; Wright v. Lattin, 33 Ill. 
293; Rubens vy. Hill. 313 I11. 523. Plaintiff was entitled to 
prove, if it could, that defendant failed to furnish heat, and 
testimony as to temperatures was admissible. 

Because of the errors indicated the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 
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YANDERPLOEG & KUIPER and 
Ae Uy, THORPSCH, 

pefendants in Err 
ERROR FO BUSICIPAL COURT 


OF CHICAGO. 
IYVOR #2 


G, Ae SEL 


CO ecerrerecetinen 


BR, JUSTICE KoSUIMU.Y DELIVERED THE OPIRION OF THE COURT, 


Plaintiffs brought suit in attachment against 
Ivex Feterson, und the attachment writ was served on OG. A. 
Selven as garnishee on June 12, 1913, Subsequently the 
court found that Selven was indebted to Peterson in the 
gum of $32.08 and judgwent sageinst the garnishee was ene 
tered, 

"he evidence shows that in Pebruary, 1013, Sele 
ven made a contract with Peterson for the painting of Uele 
ven's building, Verisus payments to beterson were made and 
the last payment, which was for 110, waa made on July ¥th, 
the justification for this payment after the service of the 
attachment writ is claimed to lie in the alleged fact that 
prior to thie service of the writ Petersen had made what is 
called an equitable assignment of any amount due him on the 
contract to the parties furnishing material used in the 
work, ‘The only evidence suggested awe tending to suprort this 
Clais of an equitable assignment is the testimony of Selven 
concerning a conversation between him and one of the firm of 
Jgohnaon Brothers, who supplied materials, in which Johnson 
told delven, “i got tc see if tne material be paid,” which 


Selven understood to mcan that ne, Johneon, wae holding him 
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for the money. This indefinite siatement is of no import- 
ance, and certainly falis far short of anything thet might 
be called an assignment by Peterson, Furthermore, we infer 
from the evidense this conversation tcok place at a time 
when the statutory period within which Johnsen should file 
his written notice on the owner of his claim for materials 
had already lapsed, and tierefore eves a written notice 
vould not have protected Selven in paying leterson or 
Jonnson after the service of the attachment writ, 

The court was right in finding that Jelven on 
dune léth was indebted to Fetersen, and tre judgnent fole 
lowed properly and ie affirmed, 

APFIBEED, 
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BERSEY BB, BORG, for use of 
OTTO KILLER, 
Appellant, 
AZPERAL FROE RUMICIPAL COURT 
va. 
; j UF CHICAGG,. 
KAWIN & COLPARY, a sere 
Garniishee, WALTER J. MILLER, 
intervening ietitioner, 
f Appelloe,’ 
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BM, JUSTICH MESURELY DELIVEARD HE OPINION OF THE COURT, 


Qtto liller, a pellant, brought a garni ghnent Bui t 
on @ judgment had by him agsinet Berney Ub, Borg; summons was 
eerved on Kawin & Company ag garnishee, The garriahee was 
indebted to Borg in the sum of $1,100, which was the anount 
of the verdict in eo sult brought by borg against Kawin & Come 
pany, in which Sorg was represented by Welter Hiller, an ate 
torney, Walter xiller filed an intervening petition in thia 
garnishment proceeding, claiming a lien on the amount reeovered 
because of a contract between him and Herg whereby htorg had 
agreed to pay hia for hia services one-sixth of the amount 
realized, <A copy of the contract with e notice of falter bile 
ler‘s claim for an attorney's lien was served en Lewin & Company 
in pursuance of the statute granting attorneys a lien for sere 
vices (chap. 88, sec, 55, Hurd‘'s illinois Stetutes;, Upon tréal 

the court sustained this claim for a lien and ordered that the 
sarnishee pay $183,535, the amount avarded the attorney, inte 
court "to be held until the further order of thia court,” and 
judement waa entered for sppellant for the balance of the fund 
owing from the garnishee, 

By this appeal appeliant questions the action of 

the court in making the award to Yalter Milicr, saying that the 


contractual agreement for fees between him and Sorg did not 


emount te an equitebdle assignment. It may be conceded that 
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some of the authorities cited, when applied to the terze of 
this contract, seex to suppert appellant’s contention in this 
respect, but such cases arose prior te the enaetment of the 
etatute giving attorneys a lien far services, which became the 
law on duly 1, 1909, Hence these oases do net contrel the 
present cage, 

Appellant does not even suggest in argument that 
Walter Lillcr is not entitied to a lien for services under this 
statute, and as the statutory formalities admittedly have been 
observed no resgon occurs to us why tac court should net heave 
found that Filler was entitled to his lien, This finding was 
in accord with the provisions of the atatute and the decisions 
in Standidge vv, Ghicsgo Reilways Co,, 254 ill, 524, ond Gutton 
¥, Chicago Railwnye Co,, 258 111, 551, 

It is argued that the court should not have ore 
dered the amount awarded to “alter filler paid into court until 
ites further order, ‘Te see no reason why the court should not 


have entered the sase form of order with reference to this 
anount as was entered on the amount swarded appellant. Lovever, 


we do not see that appellant was affected in any way by tne 
form of this order, and the court in the exercise of its equite 
able powers in adjudicating an attorney's lien, could properly 
enter such an order as was entered herein, 


The judgment ia affirmed, 
APPLE 
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SARAK B, SHYTH-WALNS, 
5 Appellant, 
4 PPZAL PROM SUPERIOR COURT, 

Va. \ 
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Jou K, SHYTH COMPANY, 
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UR, JUSTICE MOSURELY DULIVERED THER OPINION OF THER COURT, 


GOOK COUNTY. 


Sarah Gb. imytheWalesa, appellant, 2 stockhelder 
of the John KH, Smytn Company, 2 corporation, appellee, by 
her bill sought to neve appellee enjoined from purchasing from 
the John &, Smyth Kerchandise Company, a corporation, capital 
ateck of that company to the umount of 24060,006 in satisface 
tion of an indebtedness of a like amount due wsppellee from 
the Berchoendise Company. A temporary injunction was issued 
without notice, Appellee subsequentiv filed an answer, and 
affidavits were filed by both parties, Upon motion of appellee 
to dissolve the tesiporary injunction, after consideration of the 
bill, answer and affidavits the court ordered the bill diemissed 
for want of equity. Appellant seeks to have this order reversed, 

Appellant is the owner of oneetigntn of the capital 
atock of appellee, which is a corporation, organized in 1494, 
engaged in manufacturing and selling merchandise, principally 
house and office furniture and furnishings, About June 26, 
1911, the Jehn #, Smyth Merchandise Company, a corporation 
(hereinafter cclled the Merchandise Co,}), was organized with a 
capital stock of 160,000, wich was owned by the some persona 
owning the stock of appellee, who were heirs of John Mv, Smyth, 
the founder of the businesa, ‘The president of appellee is the 
secretary of the Serchandise Go,, and the seeretary of appelice 


is the president of the Merchandise Go, The herchandise Co, 
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teok over and continued the mail order buviness theretofore 
conducted by appellee, and because of business dealings with 
each other the erehandise Co, became indebted to appellee 
on an open account in the sum of sbeut $460,000, Proceecdings 
were instituted by the beard of directarsa of the herehandise 
Co, to increase its capitel stock from $100,000 to gSo00,000, 
and the bill charges that it waa not the intention of the of- 
ficersa of the herehandise Co, to offer said increased stock 
to be subscribed or paid for by the stockhclders in propor- 
tion to their various holdings therein, or to others, for the 
purpose of obtaining money te carry on tie business of said 
company, but that the officers of appellee intended and ine 
tend to purchase such stock for and on behalf of appellee and 
"pay for the same by giving said herchandise Company credit 
on its said indebtedness for the whole amount of aaid in- 
creased capital stock, at its par value, and, upen euch stock 
being delivered (to appeliee), it would Telease and discharge 
said Merchandise Company from the indebtedness now owing by it 
(to appellee}, to the full amount of the par value of the 
stock se to be turned over to it by snmid Merchandise Company,* 
it is alleged that appeliee has no legal power to 
purchase said steck, av such an act would be ultra vires, and 
appelleant asks that "the defendant may be enjoined from pur- 
chasing the said increnvzed capital stock of said Kerchandise 
Company.” Appellee by its enewer denies tint it was its ine 
tention to purchase or take such increased stock end pay for 
the same by giving the Kerehandise Co. credit on any indebvted- 
ness due to it, or that the directors intended to purchase tie 
stock, The affidavit filed by the officers of appellee come 
pany also disclaimed any intention on the part of tre officers 
of appellee to purchase for or on benalf of it any of the stoek 


of the kerchandise Co, at any tine, 
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In Chicago Telephone Co. v, Northwestern Telephone 
Cos, 199 111, 324 (on page 365), the court said: "It ie well 
settled that a court of chancery will not grant an injunction 
to allay the fears and apprehensions of individuals, and will 
only grant protection against acts, siigh sre not only threat} 
ened, but will in al} probability be committed to the injury 
of the petitioner or complainant.“ it is alwo the rule that 
some fact or facts must appear from which the court can see 
that unless prevented the acts will in all probability be come 
mitted, Cogquard v, tational Linseed Gil Uo., 171 ill, 460; 

16 A. & EH, Ency. of Law, second ed., 360; City of Ghicago v, 
People's G, L. & G. Co., 170 111, App. 98, 

Hoth parties seen to agree that appellee cannot 
legally purchase the stock of another corporation, and, as we 
heave on one hand the affirmation and on the other the denial 
of an intention to do this illegal act, we aust concern our- 
selves only with facts, if any weprear, which will lead usa to 
the conelusion that unless prevented the act in sll probability 
will be performed. Two occurrences are seid to lead te this 
conclusion, The firet is that on a certain oceasion one 
Thomas A, Leach, who is the attorney and general counsel fer 
the appellee, stated to other attorneys whe represented certain 
Stockholders, that one ii. HK. Hitehcoeck, a vice-president of the 
First National Bank of Caicago, had sugvested tunt it was de- 
sirable that the linbility of the Kerchandise Co, to the ape 
pellee should de retired and that proceedings should be under- 
token to increase the capital stock of the Merchandise Co, te 
$500,000, and that the shares representing the increase, amount- 
ing to ¢400,000, should be used fer the purpose of Paying ape 
pellee the agount of money owing by the Nerehandise Co, te ape 


pellee; and that Lesoh further seid that the president and secre- 


seated 


a 





"he ah 4 yf 


( : »f 


MA Gawye aoe. 


onpsaptst cote seowrie x0 “we 409. saonqetet “euso hao at a eae 
ifew ef #2" thtae dnuco ot (808 s9nq ae) ‘98m ,.L11 BOL 4609 
“noivenviad on fang Jom Like yawensss Yo suwop & 2eds bekdion 
tiir bae ,cinubivinat to eno bucaiorage bas eee? odd yells e2 
tears lao tee one se kein sadae saningn sotsoatong taste, yén0 
wanted nla od ‘betetuxso. od lLsadoxg tie ob Mw sud «bane 
dads ode oii ons ak th *,tusaietqnoo xe Mpaolsigzeq old te 
ova nna ¢xoo ode sokiv aoxt ywougs gaum agent xo Poa 22 eave 
#iMOD a6 Wilidadorg ifie ak (ity seus nit bedaoverd muon said 
yous tht INE 4.00 bho rosea, ienoisat .¥ ouaupeo “bod dla 
* egnntao to “eho 3036 rao bavese: seat te -yoat “a ‘® A Bf 
(OO EGA HEL ONE 5.00 59 a ot + ‘eelgoot 

‘donnso oe tions iad? eorys oo move aotsing aged by “sth 
ow en sbon  tokdaroqros aeud ona to deota ong wenaoruy ebay 
intireb oad ‘todd o ond me bite ork nar neahelveat ‘end ‘baad en a6 ! oan 
=350 ferpenoe daar ow , ton fago fit ‘ehad mt od aoksaestd. ‘np Yo 
ed au Dak Lkbw Aokdw yxweyqe yom Uh .egoa? athe ‘ine sores 
Vitiidadorg tis at son: ons bessovenq eeolau anit moksufoaoo odd 
ohas ot baok of bine ots saon7 14990 ow? -bouto2x0g od thaw 
ano nolenoos atatebe 5 ao add et turk? od? «nodeakomoo 
to% Laeaues faxeneg bia eoneesta od? ei ot ,tonel .A Samat 
atatses Dodiesetges ove aysatorsa *ento of betase eotteqes. outs 
ond Yo Jusblacrq~-eolv os ,ipooiot i il o8 eno sons ,exeb Lodiedse 
-oh aew dh sau? betaougue bad ,oyasiad to ind ianohiak daxtt 
-qi ed? of .00 eathusiiored ons ‘to web tiGahs oud tad eLdents 
otebry od biuoie egaloseodrq gad? bas bound od b desta eating 
of .00 salbaodote’ eff to woote Lai tang aitd onanronk ‘et sgolnd 
lave ,susezonl oid patsnes onqot secerio piit sada bas 100040088 
“(8 gniveg, to esoyrtug ond tot boew od pwede. 100040088 ‘of ‘gat 
oqa 03 ,oD eaibnadoted ond yd yuawe vaaon 10 auone ode eotiag 


-ot0908 bua suebleong os Jade ian: edgeu ‘siga0s ands one ‘jeotteg 


tary of the Verchandise Co, proposed holding o meeting of 
the stockholders of the verehandise Go. to carry out this 
suggestion, but that he (Leach) had advised these officers 
ageinat taking such steps, on the ground that, in the opinion 
of Leach, appellee esuld not legally accept shares of the 
Berchandise Co, in payment of the indebtedness owing by it 
to appellee, “@e@ fail to see in tiles statement of the at- 
torney for appellee anything sore than « report of a suggeese- 
tion made by an officer of the bank with which the Kerchane 
dise Co, wos doing business, to the officers of the herchane 
dise Co,, ond a willinaness on the part of the officera of the 
Merchandise Co, to carry out the suggestion, subjwet to the 
advice of their counsel, which advice was that such a sugges- 
tion was not legally possible of performance. The most reason « 
able inference to be drawn from Leech’s statement ic that be- 
cause of his counsel adverse to the seheme it would not be 
atteapted. we think it is preper to presume that appellee 
would be guided by the advice of its attorney in this respect, 
4% least there is ne besis for coneluding that in all probabe 
ility appellee would act contrary te the opinion of ite legal 
sdviser, snd hence we do not find in the statement attributei 
to Leaeh any ground for the injunction prayed for, 

| The second faet preserited ia that upon the receipt 
by eppellant of the netice of a meeting of the stockholders 
of the Yerchandise Co. for the purpose of voting upon the 
proposition of increasing the capitel stock, she appointed 
one Cohen, an attorney, her proxy to attend thie meeting, that 
the time mentioned in the notice was 10 o'cloek A. KM, on Uce 
tober 14, 1913, and the place the office of tne Xerohandise 
Coes 701 Washington boulevard, Chicage; that Cohen went to 
this place shortly before 1 otchock, and upon inquiry of a 


man standing inside the building near the entrance door as 
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to the place of the seeting of the stockholders of the ver~ 
chandise Co,, was informed by this man that he knew nothing 
of such a meeting nor of sary room where it wee to be held; 
that he atepped outside of the building for a few minutes, 
and shortly thereafter saw the officers and certain steck~ 
holders of the Yerchandise Co, coming from the buildin wikh 
their attorney, and Cohen was then informed that the meeting 
had taken place and that the vote had been in favor of the 
increage in the capital stoek,. it is denied by affidavits 
that the meeting was held secretly with the deaign of exe 
Gluding appellant or ner proxy, and it is said that the 
meeting was held in the room usually eceupied by the stock- 
holders, directors and officers, and that the meeting was 
not called to order until eix minutes after 16, for the pure 
pose of giving any atockholder or any proxy time to attend 
if he saw fit so to de, We do not attach much weight to eny 
inference sought to be drawn from the rather uncertain stato- 
mwents made by the unidentified man of whom Cohen made inquiry; 
but giving to the incident all the credit appellant claims for 
it, we do not think it can be said to show an intention on the 
part of appellee te purchase stock in the kerchandise Co, 
the substance of the occurrence is that the capital stock of 
the Merchandise Co. wae inereesed at a meeting of stockholders; 
and the failure of appellant's proxy to attend, whether through 
Gesgign or otherwise, is of no importance, for apparently the 
purpose of the meeting would have been accomplissed even if 
the proxy hed been present, At most the incident only tended 
to show a situation of conflict between the stocknolders which 
may be grounds for apprehension by appellant but is not auch 
a facet as will justify this injunction, 

Manifesily it cannet be said thet the increase 


in the capital stock of tne erchandise Co., standing slone, 
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furnishes any basia for an injunction against appellee, 
another corporation, The Merenandise Co. is not a party 
to this ouuse, and the legal aufficlency of tae increase 

is not before us, Considering tnis fact with ail the other 
fnets, the majority of the court finds nething more than 
plausible reasons for suspicions or apprehensions, and not 
facts of sufficient impressiveness to warrant @ conclusien 


that the apprehended act will in all probability be come 


mitted, 
¥e cannot assent to the claim that the injunec+ 


tion should be permitted to continue unless it appears to 
be harmful to appellec, <A groundless injunction should 
not be continued, 
For the reasons above indicated the order dige 
miseing the biil is affirmed, 
APPIRMED, 
ve 


Mre dustice Baker dissenta, 
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HOLY WASARESE TABEMBACLE CHURCH, 


V8. 


kKHAL PROM SUPERIOR COURT, 








COCK COUNTY, 


HATTIN LL, THORETON et ol, 
On Append of MATTIZ L, THORNTOR, 
Appellant, 


) 
) 
) 
Ve 4 j 
PROFLE OF THE STATE\OF ILLINOIS, 
; f) 


Appellee, 
: / 1901.4. 68 
hy fo 


sxe ‘' 


BR, JUSTICE KeESURELY DALIVERLD THE OFTRION GF THE COURT. 


this is an appeal from an order of punishment 
based upon a finding that iattie L, Thornton, appellant, was 
guilty of conteapt ef court in that ene wilfully violated an 
injunction. Appellant claims as ground for reversal that 
prior to the doing by her of the things claimed to have been 
done in violation ef the injunction, the bill of complaint 
whieh was the basis for the injunction had been Gianissed, 
if this is true there was no injunction which could be 
violated by appellant, and the entry of the judgement in 
contempt was erroneous, 

the comploinant, describing itself aa the Holy 
Nazarene Tabernacle Chureh, it ite bill alleged that it was 
“oa corporation duly incorporated under the laws of the State 
of Illinois,” and sovght and obtained an injunction restrain- 
ing appellant and her attorneys from doing certain things with 


reference to said chureh, To this bili appellant filed a 
plea of nul tie) corporation, A reference was had to & saster 


in chancery, who made a repert. Gubsequently appellant moved 


the chaneellor to confirs the mester's report and to disuiss 


Los 
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the bili of complaint, and thereupon it was ordered as fole 


Lows: 


*On Rotion ef solicitor for defendent, the ¢ 
having read and esrefully exasined the Report of the “ape 
ter in Ghencery, * * the motion of sai¢ defendant, Mattie 
Le Taornton, to diswisw seid Kill of Complaint of the Some 
Plainent herein on the plea of said defendant, Kattie LL, 
Thernten of ul Tiel Corporation; and the Court having 
heard the argument of counsel for said complainant on the 
Exceptions: to said kuster's Heport and the argument of 
Counsel for said defendant in skpport of the finding in 
said Neport of said vaster, and now being fully advised 
in the premises doth sustein amid Report of said Kaster 
in Chancery. ; 


“it is therefore ordered, adjudged and decreed 
by the Court taat said Keport is hereby sustained, and the 
defendant, kattie ik, Thornton, is hereby restored to all 
rights, which she had prior to the issuing of the injune- : 
tion herein,” 


While this order ia inartificielly drawn and 
Properly may*be criticised both as to form and in its lack 
ef definiteness, yet considered in the light of what was 
evidently intended, we are of the opinion that it ie in 
substance an order for the dississmi of the bili}, The bill 
being dismissed, the dissolution of the injunction followed, 
in ac holding we are in accord with what was eaid in Thomsen 
¥. KeCoraick, 136 F211, 135, 141, where the court had under 
consideration a somewhat similar order characterized as "very 
informal and almost unintelligible": ‘No formal order dise 
solving such injunction appears in the record, but it does 
appear therefrom that denurrersa were sustnined, long prior to 
the trial, to all those portions of the bill whieh sought to 
enjoin the prosecution of the suit at law, and thet no leave 
was either asked or given to amend the bill,+ and this action 
ef the court, dismissing out of the case oll the charges in 
tae bill upon vhich the injunction was based, was, in sube- 
stance, a dissolution of the injunction," 

Yor the reason indicnted the judament is re- 


versed, 
REVERSED. 
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HOLY NAZAREME TABERNACLE CHURCH 


VS, 








HATTIE L. THORETGR et al, 
AVPEAL FROM SUPERIOR COUNT, 


Re nt Mi ge Aire et? 


iain ial COOK COURTY, 
Appellant, 
Oo, | 


i; 


PEOPLE OF THE STATE\OF TLLIBOTE 
Appelise, 


190T.A. 69 © 


SY 


HH, JUSTICR MeSUKELY DELIVERED THE CRINIOR OF THY COURT, 


This ease involves the snme situation considered 
in ease No, 20466, opinion filed tude day, In this case, 
however, the appellant is ¥, 6. Anderson, the attorney for 
hattie L, Thornton, appellant in the other case. ‘The same 
judgment entered in that case against Mattie L. Thornton was 
entered in this case against Anderson, whe has appealed 
therefrom, 

For the reason atated in our opinion in the 
other cane the judpment is reversed, 


HEVERSSD. 
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CORPORATION SERVICE COMPARY, 
& corporation, 


Wunicipe! Court 

ef Chicags. 

BOLGER, KMOSSER &£:SILLAMAG, 
& corporation, \ 


) 
Error to 
) 


> 


ER. PRESIDING JUSTICE BARES DELIVERED THE OPINION OF THE COURT. 


Plaintiff in error eved Gafendant in error to recover 
$126 claimed to have been earned under an apresment enbcdied in the | 
following letter eigneé by defendant in error: 


"Chicago, Ili., duly 29, i124. 
The Corporation Service Co., 
& So. Dearborn St., 
Chicago. 
Dear Sir: 

Confirming understanding with your Mr. Graham today, beg 
to state that es accept your propoeition to repreeeat use Ssfore the 
State Board of Equalizsticn in the matter ef our capital stock taxes 
for the year 1912, for which eervics we are to nay you 50% of =bat 
ae may save under $252, 

Yours very truly, 
Boigar, Moeser & Willazen, 
By 4. C, Heckler.* 


Pursuent to exid letter, risintiff, by ite attorney, 
eppeared twice befors said State Board with reference to ite fixing 
the asseeenent on defendant's espitsi eteck. In the esantime, the 


Supreme Court, in O'Conpeli v. Fsdsrel Securities Co., <55 Iii, 561, 





Secided that the State Board of Equsiizetion bus no poker to seesas 
the capitel eteck cf « corporation for ogroantile purpoese, but that 
the asegcemant ehoulé be mde by local aeegeecre, At 2 subsequent 
appasrance before said Board, plaintiff's attorney called ite atten- 
tion to eaid decision and to the fect thet <«fendant was a corporée- 
tion organized for mercantile purpoese, and, beeause the Boara dic 
not asseee defendant's «tock, plisintiff claime that it thereby saved 


defendant $252 and ie entitled to 50% thereof, (It appears that in) 


_2 





the previcus year said Board dic easese defantant's stock and the 
tax levied thereon sae #282, and evidently, shen said letter was 
Britten, the carties contesplated and seesuwed thet the Boerd seuid 
Sgain exersies the eane power, which, ssrhape, it vould have cone 
but for enid decision, That it did not do ec, hesxéever, #an ths re- 
sult of ths law snd not risintiff's efforts. The cenditions <f the 
eohtrect, therefore, “ere impogeible of fulfillment. It conten 
pisted that @ tax ould be levied on om aseeesment mace by ecid Board 
and would, in sonesquence of such apeesecent, be lower than $255, 
but po tex was, or lezally cowlé de, lavied on an seeenerent sade 
by eeic Bosrd. Plsintiff esce the value of ite services contingsnt 
‘Spob something it could not perfore. The court propsriy cirsetsd 


& Verdict for defendent. The judgment 2111 be effirmed. 
AFFIREED. 





Papa wear sect « sicbsanenaa ease py 7 mes 
Ghia sGacccesns oa tO Detrei ed vies ‘rs 
cient einai ‘to ens oat Le 







ca Be 
ode vetoes 
oy arene ‘yer! 


a + i wD 
S0Gaeess or 


plese 
wh Dida ask. 
: “3 A RS pi 


s se T. tite ie! ‘\ogtoa ta coetno 26m 


Pee | * 


283 = 19764 Sfeonemesiang tal 


THE NE¥S FUBLICBING CONPARY, 
@ gorporation, 
\ Apreliant, 


\ 





\ ve, the Circuit Court, 


Cook County. 


/ 


assoctaren\ press OF ILLINOIS 
@t al., (deXendente), 


VICTOR y \taRBON, 


\ /” 1901.4. 90 


*, 
N aa 
é 
al 


WA, PRESIDING JUCTICE BARNES DELIVERED TRE OPINION OF THE COURT. 


Thie was on setion on the case in which there wae 
& verdict end judgment in fever of defendant lLaweon anid one egainet 
his Goedefendant, the Aesecistsd Frese, We have already reviered 
the record on @ writ of error eusd out by the letter and decided 
that it preeents no cauee of aaticn. Such conclusion, therefore, 
renders Gisouveion of any ether question unpeceseary, 

However, if there wee & caves of action, the only 
Question on thie appeal would be whether the rerdict ae ta Laweon 
wae wmanifeetiy against the weight of the evidence. Appellant diee 
Guseee the case upon the theory that Laweon was the egent of the 
Aexzcolated Prees in an illegal transaction, «nd, therefore, equally 
@vility with it, end, hence, if the verdict was correct ou to the 
Aeeoclated Preece, it sae inconsistent an¢ ereng ae to Laweon, The 
declaretion, hovever, is not predicated upon the theory of principal 
and egent, but avere joint lisbility, ond, of course wader suoh an 
aVerment in a tort ones ons or sore ef the defendants ery be found 
guilty or not guilty, (Hueason v. Mich. Cont. RB. BR. Co., #39 Thi. 
462-460), anc thie fact ia recognized by apreiiant in inetruotions 
given at ite requart, But, after a full examination of the evi-~ 


@ence, *e do not think we would be justified in disturbing the jury'e 
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verdict on the ground thet it te aot sustained by the proof or that 
it 46 clearly sgainat the weight of the evidence, even had we heid 
ethertiee s# to the existence of a geuse cf action. Put, in view 
of that beiding, no purpose would ba eubeerved im analysing the 
evidence, «« it ia conceded by apreliant that if no esuse of ection 
ekieted ageinst the Asaociated Presse then none exieted against 
Laweon, 

The judewent, therefore, Fill be affirmed. 


APFTRRED, 


ur. Justices Gridiey: I concur in the conclusion that the judg- 
ment in favor of the defendant, Victor F. Laweon, should be af- 
firned, but for the reagon that 1t Goes not appear that the jury'a 


verdict ie cleariy sgainet the weight of the evidencs, 
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CIty OF CHI¢AGS, 
cigs ig in Error, 
5 Errer te 
Husicipei Court 
ef Chicago. 


1901.4A.109 


UR, PREGIDIEG JUSTICE SAREES DELIVERED THE OPIRICE OF Tk COURT, 


- Ss ae eo 
Vendio AAL a C8 
JOKE BIECCOSSIALSE, 
letheare ia Error. 


The motion ef defendant in error to strike from the 
reeore the as-calied “statement of facts" ae not being a docuscat 
of the character required by Section 25, par. 6, of ths Hunicipsi 
Court Set, e111 bs grented in acceréence with previcus rulinge is 
thie court that & were uarrative of the sitneessa' teatiaony, oF 
Substanes thereof, does net conetituts suck a statement, svem though 
certified te be ewch by the trial judge. (Allen v. Eoughsn, if Iii. 
dpp. 186; Schisvorg et 51. ¥. Beddso, i179 1d. 31; Eglicge v. Lity sf 
Gbicess, 176 ic. 136.) 

Therefsrs, the sesignmente of error, teeing basse the 
tirely upon suck 4ccument, cannet be coneiaersd, end the Judgment 
Bail bse aifirzec, 

AFFIRMED, 
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LUDEIG 4. 8. “GATHEMAR, : 
Plsintiff ia Errer, 


Error to 
ve. Surerior Court, 


Cock County. 
SAZUEL ROSSER 





Defendant in Error j 
\ 1901.A. 110 
UR. PRESIDING JUSTICE _nawSrs DELIVERED THE OPISIOR OF THe COURT. 


This suit wee brought by «2 tenent ageinet a laadiora 
to recover dasacea in consequence of the rresance of gaze fures in 
the bath room of tbs demieed pramises resulting from the uee of a 
gee water heater sithout a proper vent ripe cennection. 

Desurrere to the origingl and first amended declara- 
tions sere eustainsd. To ths sscond amended deciaration aefendant 
filed plese of the general ieews and etetute of limitations. A de 
@urrer to the iatter plea wae overruled. Pisintiff aleeted to stand 
by hie demurrer shersby juderant sss entered for defencant, to re~ 
verse which this #rit of error se eued out, 

The original declatetion ie very imartificaily drawn. 
It is in one count, After setting up the relation of ths parties, 
existence and purpoee cf the water heater in the bath room, it charges 
Gefendant sith negligence, (1) "in failing to vee a certain vent 
pipe connection” (thus indicating ite existence), and #hat ie repug- 
mant and inconsistent therewith, (2) in refweing te place one in 
after teing notified (thether before or after the tenant’e ocoupancy 
ia not stated); and (3) in permitting the water heater to be ueed 
knoxving, stc., “the dangerous condition of said water heater with 
out & vent ripe ceonneotion therete.* 

Counsel for plaintiff in error argues that, if not 
! Girectiy ty implication at least, esid declaration contains the seg- 


etal eiemente of euch » cause of action, sv defined in BSunseack Vv. 





Morey, 126 111. 571. But neither by juetifisble implication or 
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Warranted inference can it de said to etute any cause of action, to 
say mothing about its inconeistent slli¢eestions. 

In the firet piace, 1% ie not distinetiy eet forth in 
the declaration thet there sac a dsfeet, or thet there wae no vent 
connection; but if it could bs so construed, it fsile te sliege a 
concesisd dafect, and that the landlord knes, or could reasonably 
know, of it. In the second piaes, mo negligence could be preadicat- 
#4 om the landlord’s failurs to ues the vent pipe connection, nor 
merely om hie failure te connect the heater with it, cr to permit 
its uge without euch connection; nor does it eprear that the ¥ant 
of a connection or of a vent pipe eas not open to the tenant's ob« 
eervation, There were mo ailegations of fact ahowing that the tem 
ant hed @ right to rely on the existence of a vent pipe or conasetion 
theresith. The alisgation that Aid not know the danger of ueing 
the water heater does not surply the omiecion snd estates acthing for 
which the landlioré wae resaponsibie. 

In faet, 8 are unable tc discern from the declaration 
what sas the defect claimed,- #hether it was the non-existence of @ 
¥Yent pipe or the failure to connect the heeter sith it. We think 
the declaration faile ehsolutely to discloas any defsct or, if one, 
that it sae concealed or that knowledge of it was chargeable te ths 
jandicrd, or that it *ee not discoverable or sscertainable by the 
tenant, The decisration is so manifestly leeking in these and other 
@lemente eesentisi to euch 4 esuse of «etion that a closer analysis 
therecf ie unnecessary. 

The second amended deeizration relies upon an entirsly 
@iffersnt cause of ection, not the failure of defendant to uses the 
vent pipe connection, and his perwitting ite uee by the tenant, dut 
negligence in failing te warm or inform the tenant of a concealed 
defect in the dewiesd premises and the dangers connected therewith 

, after the landiord knew of them. Stating as it doee a different 


@aves of action end filed se it #ae after the etatute of ligi tations 
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hse run, a demurrer to the clea of the etatute sae preperiy over- 
Pruied snd fleintiff£ eleetine te stand by his demurrer, judgrent 
agsinet hie #26 properiy rendered onmd will te affirmed. 

APPIREED. 
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FEANK T. BAIRE, 
Defendant in Error, 
Error to 
ve Municifai Court 
of Chicago. 
GUSTAV KE. HELSCEH, 
Pidintiff in Err 


\ 7%. 19014111 


ee 
BR, PRESIDING JUSTICE BARBES DELIVERED THE OPIBZION OF THE COURT, 


The judgment obtained in thie case was for reel ¢o= 

tate commiesione claired to have been earned by the pisintiff es 
the procuring or efficient cause of the sais of defsndent's prerises. 
The contention ie that the verdict ie egsinst the manifest preponder- 
ance of the evidence, anc we think it is #211 taken. It shows that 
Reison, the owner, and Zippermean, the purchaser of ths property, 

| *sre¢ brought together through another agent in June, 1912, #hen the 
eale was effected; that prisintiff eubmitted the property to Ziprer- 
man about April, 1911, but that no negotiations for a aele to hiz 
were kept up after Septesber, 1911; that Baird did not discicse the 
hans cf Zipperman to the cwner or hic azent nor the aamea of the owner 
to Zippsreac though requested to do it, and that Zippermen did not 
accept the terms submitted by Baird. ¥e think the preponderance of 
ths evidence aleo showe that the negotiations between Beird snd Zip- 
persian were ebandoned and that eome nine months ister, without kao 
ledge on tha part of the owner thet Zipperean hed sver besh seen by 
Baird anc witheut previous knowledge on the part of Zipperman thet 
Baird sas the owner of the property, they were brought tegether 
through the distinct and efficieat efforts of ancther party, and that 

| Baird'e <fforte were net the crocuring causa of the sale. The judg- 

ment aust be revereed. 


REVERSED, 
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FRASE (UEASIAE 
befendant in irror, 
Errer to 
Kurnicipai Court 
of Cbkicass. 


piantire in Errgr. 190T.A.119 
, Pe i ae Ce ae (ee 
Neciee. ve A “ed 


ve. ‘ 
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LOBIS Bb. LOS 


ER. PeRaSIDING JUSTICE BARNES DELIVERED THE OPISIGE OF THE COURT. 


S 





Kubagiak, plaintiff below, sued Loe for the return of 
money which he cleised ese sithheld by the latter arsinet his cca- 
sent. On the death ef Kubaeiak's wife, he became entitled to 2750 
ae beneficiary to imevrance on her life in the Hationsi Pretsctize 
Legicn, « fraternal ergenization of which eke «ss a member end of 
hich Lee aa 1¢e61 esnagesr. Bie Gutise «@ euch *ere merely to ote 
tain nes members *#n& collect duee during the firet five soathe of 
their ceaberchip. Hie eacle compenesiion rag a cuorsiesica cerived 
from the besinees he preevred. It does aot appear that he hee any 
réletionebip ith «sid Protective Legion of « ficucisry cheractér. 
The court, bhosevsr, heid s@ a preperition of is thet Les could not 
enter inte s iegai contract sith Zubcsiak by reason of auch 4 ree 
isticonship ¢xisting tbetesen hie snd ezid Legion. The evidence in 
the case wag mot such as to juetify such holding. 

The contenticn of Loe wae that the soney sae given te 
him in payment of services he rendered under centract with Kubeeiek 
to collect the policy. Ehile there as controversy over tie facts 
Wiether there wee euch @ Gantract and shether the nonsy “as YWoiun- 
tarily caid, yst the court'e conclusions evidentiy aid act rest tpon 


the testimony relating thereto, which sesome to preponderate in favor 


Of defencant, Sut upon ite viewe .& to sugh relationship. Ths judg=- 


ment sill be raverseG end the cause resanded for e new trisi. 


REVERSE 48D REWARDED. 
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HARGARET WOORE, 
Plsintift in Zrroy, 

Error to 
Municies: Court, 
ef Chicago. 


Error, ) 190 1.A. 113 


SR. PERGIDING JUSTICE BaRNEe OSLIVERED THE OPTEIOS OF THE COURT. 


¥e. 


CHICAGC CITY RAILSAY COMP? 
Defendant 


Tks pieintiff in error breweht suit againet defendent 
in errer for injuriss shick eke claims to have suateained in aiight- 
ing from @ car of the latter. The pieintiff and three cther paec- 
Sheere teetified to the cccurrence. Delendent hed no witnsesee to 
the ree sastse, samc judgment #2n in the iatter‘a fever, It le urged 
that sush judgment iz seainst the evidence, and we think it *ea4. 

It ie very ekilfeily argued by ccaneei for defendsat in 
@rror that there wae mich inherent improtebility and conflict in the 
teetineny givan in plaintiff's behalf that the jury vere justified 
du rejecting ber theory of the ecoident and may well have balieved 
that abe atteepted to alight from the car befere it bred stopped. 
After « critical exewinetien of the entire teetincny, #8 Go not taink 
that the jury were «eo justified. Ye find nothing therein that =culd 

‘fesconshly justify the csfencant's theory or the jury's rejection 

‘(of the evidences bearing urom negligence. "hile defemiant appears to 
have received no repert snd to heve hed no knowledge of the seceident, 

“it cannot be doubted thet it teck elses. 

Plaintiff claims thet she was avelieted off the car bye 
the conductor ané that the car started while she had emily one fo Bt 
fie the grouné snd still bed hold of the car Randie, sud that she fell 


on her left side receiving certain cruises. Her attending physician 
; 








ee eererntet the fact that she wae eruised upon the left sids. Two 


_ passsngere who got off the front end sf the car corroborated the fact 
that ese bed fallen on the «treet and that the car suddenly etoppsd ‘e 


rtiy thereafter jeaving her on the ground about four ox five feet 
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Back of the cer. One. of them heard the car «tert up juet after he 
left it, san@ a sowaent afterwards saw her lying om the etreet, end « 
jady passenger *ith whoe she set testified that plaintiff got up te 
gO cut ty tas rear door after the car cams te mn etandetiii; that the 
Ger Stoprec & short tice and then etarted agsin vith a jerk suddeniy 
end she then heard somebody say that e iady hac teen thrown off the 
ear. fa think ths plaintiff wae corrobersted in every sesential 
particuiar ana fsi1 to find enythisg inberentiy isprobebis, suspi- 
Gistve or varsiiabie shout her teetimony, or that of her witnesses. 

Puasibiy ee esy have exapreratec her fils ang been too reacy tea 
attribute thes 211 to the secident, but the verdict sas agkinet the 
sVidenes end she is entitied te a nee trisi. 

REVEREED AND REZANRED. 
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JON E. NYEAN ana@ RAL &. OR, : 
Defendante in Error, i 
Error to 


ve. Yenicipal Court 


i of Chicage. 
FERDISAND G. GASCHE and HPS. f 
FERDINASD G. GAECHE, ¢ 

Piaintiffe in heuer. 2 


Ne CA OG TASES 


ER. PRESIDCISG JUSTICE BARNES a OPISION OF THE COURT. 
Hysan ond Orr, two dentists oecupying separates roome 
in the csee suite of offices, sued Mr. and Urs, Gasecke for dental | 
servicer rendered te the latter. 
Wost of the aseignmente of error sre predicated on the 
@lleged inewfficiency of the evidences, especisily the evicencs beare 
ing om the questions whether the contrect for services sas #ith ones 
er both of the plaintiffs, and whether there wag a breach of con- 
tract and failure to performs on their pert. Gn these wattere end ali 
other questions ef fact there wae evidence tending to euprort piain- 
tiffs’ theory of the case, and, therefere, the court properly denied 
defsndente' action to direct a verdict asde at the cloee of all the 
evidence. But the queetion of the weight er sufficiency ef the evi- 
dence ie not, in the eabeence of a motion for a new trini, before us 
for consideration. (Pate v. Bisir-Big Muddy Cgxi Co., 952 T1i. i968.) 
The transeript of the clerk recites that euch a sotion was mace and 
overruisd, but the failure to preserve the same in @ bill of exeepte 
done cannot be obvidted by such recitais. (Csij v. Begpig, *0i Til. 
429, East St. L. Ei ic FR. fi, So. v. Cauisy, i#8 ic. 490, Gill v. 
People, 42 14. 323.) 
fro inetructions given to the jury at pisintiife re- 
queet, relating to the ground of liability and aeasure of dsmages 
where there ia a breech of contract, are complained of 22 ignoring 


Gertain evidence tending to show a bresekh of the contract on the cart 
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ef pleintiffe. Aw framed they vere designed to present plsintiffs* 
theory of the caee@ and not defendants’, shich wae oresented by 
other instructions given at defendents' sequsst. Ee fing ne error 
therein. Tks jucggmsnt will be affirged, 


AFFIR¥ED, 
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BALLACE L. DE FOLF, st al., / 
Apcelises, i 
f Appeal from 
ve. Fd Circuit Court, 
Fi Cock County. 
MARGUERITE SPRINGER,ce Exzeoutrix -/ 
Sf Last Fili sad Testaeant of 
BARREN SPRINGER, Deceased, é 


Appellant. = wisn 
- 1 OG L.A. ] 1 


So 


ae 
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ER, PRESIDING JUSTICE BARBEE CXLIVERED THE OPINION OF THE COURT. 


This appesi questione the power of ths court to aaend 
in certain reapecte a juégeent at & tere subsequent to ite entry. 

The créer satered found due from farren Spriascer in 
hie iifetine the sus of $235,000, and provided *thst judgment be and 
the eame is hersty entered upon said findiag against the setate of 
said Yarren Springer, deceseei, and against said Warguerite Spriager 
&@ exgoutrix of the icet wili and testexent cf the said Werren 
Scringer, decesead," The saterial ehance sffected by the amendment 
ae tas striking out of the words “estate of said farren Springer, 
deceased," and adding "as a clisim ef the seventh class te be paid in 
@ue course of administration.” 

That euch awendment aacde = change in @ #atter of sere 
fore and not of substance, 22 contended for by arpelilant, smd is ons 
which may be wade after the tere from the pleadings and files in the 
case and the entries in the clorz’e wimute books, is nerdly @ de- 
tatable question. In Welch v. Wallace, 3 Gil. 400, ana Deriing v. 
Eedoneld, iti lil. 570, the above words, "to be psid in dus course 
of adwinistration,"® ers regarded 2@ matter of form ani that sas aise 
the <ffect of the holding in Chenne! v. Marrifisiad, 206 id. 276, 
Shere an smendment, like the one in the case at bar, sas on motion 
and notice after the tera hed ciosed, allowed and euetainsd. 

’ The classification cf the claim in the judgment was 
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S&iec a watter of form in hnarmony sith the statutes reiating to the 
aliowance of cicime and rendering judgments egeinst satetes. sz 
stated in the Barling case, gupr2, “sithough it ie not withia the 
letter of the etatute to ciassify it with clsime aliowed by the 
county court, it ie within the clear and eanifest spirit and pur- 
poze of the atatute te do ec,* 

But it is srguscé that the judgeent ene anterec by con- 
sent. Even if thet was sc, such coneent want to the substence rather 
than to ths fors of the judgesat, and it ie slvaye within the peer 
ef the ccurt under the stetute of amendments ana jeofsile, te cor- 
rect the latter in order to render the judgement effective, *ss that 
it ahali not te reveresd and annulled." (fsgetti Brevins Co. ¥. 


Eosbler, 200 ié. 369.) The court did net err in slioting the 
seendsent, 
AFFIRKED. 
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ED¥ARD J, TOOLAR, 
tenets in Errof, 
Error to 
Municipal Cevrt 
of Chicago. 


LEOTALLIT 


MR, JUSTICE GRIDLEY DELIVERTD THE OPINION OF THE COURT. 


ve. | 


CHICAGO eas | i art 


Rdward J. Teolan, plaintiff, commenced a fourth class 
aotion in the Municipal Court ef Chiesgo to recover damages for 
personal injuri¢e againet Shiesgo Baily News Company, a Gorpora~- 
tion (hercinefter referred to as the News Company), amd So. 8. 
Pierscn, Henry Pierson andi Charles B. Pierson, trailing ae &. H. 
Piereon & Sons, defendants, The joint appearance ef all the 
defendants was entered, ant the aaued submitted to the court for 
trisil witheut a jury. At the cloes ef plaintiff's svidence, on 
motion of defendanté' attorney and without cijeetion on plain- 
tiZf's part, the suit wae orderad dismiesed ae to the three Pier- 
sone and the trial proceeded ageinet the News Company a3 aole de- 
fendant, At the cloe#é of a1] the evidence the court found ths 
Hows Company guilty as sharged andaseagened plaintiff's dazages 
at 21006 in tort. After overruling « sotion for a new trial the 
court, on April 19, 1°13, enterad judgment on the finding againet 
the Newe Company, whioh judgment it is sought by thie writ of 
error te reverse, The defendant in error (plaintiff) hae not 
here filed a brief. 


The material facts are ae fellowe: Akeut 6 otslosk, 







Saturday evening, April 16, 1°10, pleintif? wae driving « horse 
and wagen weet on Harrison street, Chicage. Aw he wae oroeeing 
Deerborn street 2 horse and wagon driven by one MoKally, ran inte 
plaintiff's wagon, and pleintiff was thrown te the ground and euf- 
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fered the injuries ceaplained of. The wagon driven by MeXally 
hed on it the worge, "The Daily Hews Belivery,” and it wae owned 
by Henry Pierson. By contract Plersen had leaned the wagon, to- 
gether with ether wagene, te the Here Company, which sempany pub- 
lished a dsily (exeert Sunday) afternoon newspaper of eeveral 
editions. Unless an extra edition was published, the last edi- 
tien left the office of the News Company at eix o'oleck. fo extra 
@dition wae published on the night in question. The Shicago 
Recerd-Herald Company, a Gorperation distinet frem the ews Company 
ana under an independent menagement, publiehed a daily morning 
paper. The eo-cslled "Bull Deg* edition of its Sunday morning 
paper wae Garried in some of said wagons to the outgoing trains 
about eight o'oleck Saturday ovening. Pisreon wae superintendent 
ef delivery for seach company. After the delivaries ef the papers 
of the Kews Company had been made some of anid wagens ware ued 
to Neliver papers published by the Pesort-Herald Company. Pierson 
éuployed the drivers of aid wagons snd paid thew their wagee. He 
Wae reimbursed for said paymenteo? wages by the Bewe Company, and 
the Resordi-Hersalad Company in turn paid the Newer Company the amount 
of the wages of all drivers waking deliveries of papere of the 
Fecerd-Herald Company, plue a share of the overhead expense pro- 
portionate to the actual payroll for gach oompany's deliveries. 
It appeare that the Hewe Sompuny had no contre] over the drivers 
supleyed by Pierson for making deliveries for the Recoré-Herald 
Company, ¢r over any queetion which might aom@ wp s# to tha delivery 
of papere of the Feoord-Hersld Company. I+ further appeare thet 
the driver of the wagon in question, MeWally, wae on the payrolls 
e@ being Guployed in work for the Pecord-Herald Company on the 
evening in question, 

It ie gontended by counsel fer the Hewe Company that 
the jJudgsent should be reversed because the evidence dees not dine 
clone thet the relation of master and servant existed between the 
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Kewe Company and the driver of the wagon, MaNaliy, whowe wegii- 
gence, it ie alleged, oaused plaintiff's injuries, ami, bene, 
the Nowe Company io not reepeneible. se agree with the contention. 
It does not appear that the Kuwe Company had any control over the 
driver of the wagon on the evening in question. In Blonser Con- 
Btructicn Oc. v. Hangen, 176 Tli. 106, 108, 16 is waid: “He is 

the master whe has the choice, centro] and direction ef the ser- 
vanta. The maeter rewaina liable te #trangera for the ne ciigence 
ef hie servants, unless he sbhandene their sentrol to the hirer. 
Control ef servants deee not exist, unless the hirer has tae right 
tO discharge them and empley othera in their places, The doatrine 
of peepondeat euperios is applicable, where the peraon eougat te 
oe charged hae the right to control the action of the peracn come 
mitting the injury. It follows, that the right to eontrel the 
negligent eervant ie the tast, by which it in to be determined 
whether the relation of meeter ani psrvent exiete.* (See, alec, 
Goneolidated Fireworks Qe. v. Koekl, 190 I11. 145; Grace & Bye So. 
¥. Preset, 208 11]. 147, 151.) The svidenos showw that the driv- 
@r of the wagon, MoNally, wae engaged on the avening in queetion 
in mek ing deliveries of papers fer the Resord-Herald Company; that 
he wae employed by Henry Pierson, euperintendent of ths deliveries 
of papere publiehed by the Recerd-Rerald Cempany and sleo superine 
tendent of the deliveries of papere published by the Newe Company; 
that Piereon in the firet inetance paid him and the other drivers 
of the Wagons their wagee; that by an arrangement Pieracn upon 
presentation ef the payre’le wae reimtureed by the Nowa Company 
for the wagce of all drivers ao paid cy him, and thet in turn the 
Record Herald Sompany reimouread the Wewe Company for ail wages of 
drivers of wagons engaged in meking deliveries ef papers published 
by the Record-Herald Company. In cur cpinion the foot that some 
of the #agone were used by both companies, and the further fact 


that the News Company merely advanced, in the manner stated, the 
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wages of drivers engaged in making deliveries fer tha Resora- 
Herald Company, do not militate againet counsels’ contention that 
the relation of marter and servant did not exist between the News 
Company and the driver of said wagon on the evening im quest ion. 
(See Powell v. Conptrvetion So. ,84 Tenn. 69%, 701; Bugyay ve Cug- 
rig, be. Re OO. Pe 4.) 

The judgment ef the Bunicipal Court in reversed, bur 
the osuge is not remanded. 


JUDGMENT REVERSED WITHOUT FEMANDING. 


PIBDING OF FACTS. We find ag facie that the driver, 
MeNally, of the wagon woich ran into the wagon drivan by glain- 
tiff, on the ewening eof April 16, 1910, wae not the servant of 
the defendant, Chicago Daily Kewe Company; thot said driver at 
the tine wae not under the control or direation of eaid defend- 
ant, and that said defendant ia net reapensible te plaintiff’ for 
the injuries sustained by him. 
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GEORGE PF. BENT COMPARY, 
a corperation, 


Defendant in aie 
vB. Error to 
Municipal Court 
MICHAEL srneR, Theriff of of Chicage. 
Cook County; Illinoie, KATE ) 
FRANKLIN and\H. 0. FRANKLIN, , 
Plaintiffs in Error. 
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WR, JUSTICE GRIDLEY DELIVERED TEE OPINION OF THE COURT. 


In the Cirevit Court of Grundy County, Illinois, George . 
P. Bent Company, & corporation with principal offiee in Chicage, 
Illinois, and hereinafter referred to ae the Bent Co., instituted 
a réplevin euit against Kate Franklin for the reoovery of "One 
Crown Pianc, Wo. 48386." The piane was taken under the replevin 
writ and delivered to the Bent So. in Chicage. Subsequently, on 
the trial of the suit in eaid Circuit Court the Bent Ceo. teok a 
non-suit, and the court oriered that a writ of retorne havendo 
ieeve for the return of the piane to Kate Franklin, and that she 
recover coate and have execution therefor, On April 16, 1913, 
such writ wae iseved directed to the sheriff of Cook County to 
execute, in and by which writ the sheriff wae commanded to cause 
seid pieno without delay to be returned to her, etc. Subsequent- 
ly the eheriff, in execution of said writ, took the piano from the 
Bent Co., and while the same was in hie poes@arion, on April 32, 
1913, the Bent Co. instituted ancther replevin suit (the present 
suit) in the Municipal Ceurt of Chiaago to recover the piane. 
The replevin affidavit wae signed by D. EF. Flick, an agent of the 
Bent Co., in which it wae alleged thet the Bent Cc. "ie the owner 
of and ie now lawfully entitled tc the possession of"® the piano 
of the valve of #150, that on April 22, 1913, "“Wichael Zimmer, 
“Bheriff ef Cook County, Kate Franklin and H. 0. Franklin wrong- 
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fully took and now wrongfully detain" the piano, and that the 

game han not been seized under any execution or attachment, nor 
held by virtue of any writ of replevin againet eaid Bent Co. The 
replevin writ wae directed to the Bailiff of the Munieipal Court 
and it wae rééermed showing that on April 22, 1913, the bailiff 
had réplevined the piane, had delivered the wane to the Bent Co., 
taking ite receipt therefor, 4nd had served the writ on aaid 
sheriff, Michael Zimmer, but not showing any service on the Frank- 
lings. Tubseguently, Michsel Zimmer, sheriff, entered hie appear} 
ance and filed am affidavit of merite, in which he alleged, in 
substance, that the material allegatione of the replevin affidavit 
were untrve ani that, when the writ wae served upon him and the 
piane taken from him by the bailiff, he #ae lawfully in posagession 
cf the piano by virtue of gaid writ cf retorno habendo. Neither 
ef the Prankline entered an appearance in the case, and it waa 
ordered that the trial of the cause be peatponed until May 19, 
1913, fer notice by publication. On that day the case came on 
for trial before the court without « jury, and neither of the 
Franklins appearing they were defaulted. Tvidence war taken and 
arguments made by counsel for the Bent Co. and fer Michael Zimmer, 
sheriff, and the court found thst the right to the posseseicn of 
the pianc wae in the Bent Cc., and aeseaeed ite damages "for the 
detention thereof while the same wae wrongfully detained by the 
Gefendants at the eum of one cent." On the same day, May 19, 1913, 
the court entered judgment on the finding, sdjudging that the Bent 
Co. "have and retain possession of the property replevied herein, * 
and recover of the defendants said damages and costs, 

After an examinstion of the transcript before us we are 
ef the opinion that the finding is net supported by the evidence 
and that the court erred in entering tha judgment. As appears 
from the etencgraphic repert of the proceedings at the trial, 
three witnesses testified in behalf of the Bent Gc. Over the ob- 


| edt. .90 taet bie tentaga atvelger Yo chew que enitt 








43 god? das .omelg- ods Yatsvod YLivtgaoew wou ban deed yTTSE 
Ton ,saomiloat?s. to dL Iwdexd tae Tobay bextes aeed ton not tin 








#409 Esqlotawe ody to TWEttak eas ‘ot besgetts ‘wow thew al ve 
THliad ede go8G0 SE UTENYA Ho todd’ aniwode: bemmssta oon abe 
.00 @ebe' AME OF uae cd? DosovEton nat ony Ode dab vel ger’ 
Biko ao Shaw 08 bovene und baa yRotothde those adh | 
adteet “ode aq Bolvrea Yas gihwode som sud <romalt feadort .Mhtseits 
<t807qs Bid bereine .ttirede ,remmts feadoiu tl sievpoede® sate 
ak ,Depetld' od dotaw> at (Osixvew 16 ‘Sivebstta® a8 bOERY big. one 
divabiis atvelaer edt Yo snolsngelte Lstregam: ods tad poaadedae 
si? bus mtd woqy ievees saw thew ed? nddw taas hae ourias rer 
nolseesaoy at eltutest anw ost PE tad ads ¥d atd dont anaes u 
vous a ~Qasges oapetar Yo ete diss re evsahv ys Daa). ait 
gud #2 Ons ,oaRd 63 ot sonetAdege me bey orae anata : rsa ) 
ae Yat Sitae beroyseoq od seupe ods to fates ott inde ont 
te Gaed fan6 Gdt ‘Yeh tédd od tot tnod£ dug “es sotto ta?" etet 








ss a 


ode Yo todétun ba .yrvt ¢ moarte seven add etoter tarny a0 
bas none? oaw eodébive .Gebfusteb erew yous gritesqys eattcant 


PtP O's 





“sbsabads Leetold ro? has .o8 txod od? 10% feeairod ye Sham: rt: : 
20 Hotewounoy odt of tdgtt edt Pads bavot teBod vst Dad riatedé 
edt x03” segawsh dt begadess baw 90 sHOR of? mt naw sant: 049 


apy tore. 


edt yd bentated yilwtgaork eur amee oct elt aw towxed@ notinates 


i ,8f2L . Sf yal .ysb omse e432 wD °.éae0 One to mee ede ta 


Sued ed? #add prigiat be Raton ead? so scr eary bat perverts rwweo"tde 
* Giened belvelgs: yetagesy edt Yo aatnoneacg atavey % ovad® 99 ) 
-8@000 bas atsaneh bins witabaeteb aut Ya: : om i 

 @12 OY BY. otolod tglrosmers edt Yo sotionlasae ae nedth | ; 
sonehivye edi yd betroqqua fom ef gaibak? od¢ asks peignes, sae 10 
e1eoqTs BA .Jaempbul off gairarne al Sones fwrgp odd rede bas 


fats? od? tn epnthevsoorq edt Yo s10Ggm otdqeryonede 243 ort 


wie att @awawf pitt @mueall ott Q@m. SSitas ath. dees 4 bo eee eee 











wba 


jection ef counsel for Hichael Simmer, sheriff, a copy of a 
transcript of preceedings in another replevin evit, brought by 
the Bent Ce, againet H. O. Pranklix anc Fate Franklin in Beaver 
County, “tate of Oklahoma, in 1911, eae offered and received in 
evideres. Counsel fer the Rent Ce., ehile claiming that #add 
transeript wae admiselole a againet the Franklins, ysoneeded 
thet it was net admissible ae againet Kichsel Zimmer, sheriff, 
in the present eult. Much time wae wonsunnd at the trial in the 
attempt on the part of the Bent ©&. te intredvos an alleged scepy 
of 4 Gertain written agreement, the eriginal of which it wae 
Claimed had been lest, eniered inte by and between H. 0. Franklin 
and the Bent Go. seme yeare prior to the inetitution of the pres< 
ent euit, out said cepy wan not admitted, and 1% does net appear 
What the agreement wae. Ye de not think the evidence showe that 
when Miehael Zimeer, sheriff, cotained the temporary poecession 
ef eaid piane, he wrongfully tock the sane from the Bent Co., oF 
wae wrongfully detsining the eame from the Bent Go. He wae obey- 
ing the command ef the Cireuit Court of Grundy County, under eaid 
writ of ratorne babendo, to oause the plano without delay te be 
returned to Kate Pranklin. Hie tegporary posseasion wae lewful. 
Reither doe the evidence divclose that ot the time the plano wae 
replevined from him the Bent Co, wae then lawfully entitied te 
its possession. In our opinion the court, under the evidence, 
should have entered a judgment for a return of the piane to 
Michsel Zimmer, sheriff. 

Aogerdingly the Judgment of the Municipal Court is re- 
wereed and the osuse remanded. 

REVERTED AND PEMANDED. 
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GEORGE BR, SCHNEIDER and 
HOWER H. SCHYRIDER, Go- 
partnere, ete. 

Dafandante in irror, 






¥rreor te 
Bunicipai Court 
of Chicage,. 
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ROBERT COMNORE, 
Plaintr¢f in Error 


4 


UR, JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COURT. 


George H. Schteider and Homer H. Eechnelder, real ee 
tate trokere in Chicago, Tilin.ds, treding under the fire sane of 
G. H. Gohneider & Co., aommenced s fourth claes action in the 
Vunicipei Court cf Chicags againet Robert Commons, defendant, to 
recover $150 ue oommieeione for preeuring a purehsaeer for defend- 
ant's premieee, known ae Bo, 1349 Jackson bowleverd, Chicago, "ae 
Per & Coriein agreement made om or about Auguaet 9, 1915, snd rati- 
fisé on cr about dAuguet 20, 191%." The defendant, in Bie affi-~ 
@avit of merits, cleimed that the plaintiff never coneumesnted the 
@sie of the premi¢ees, ond were not given any authority te make the 
@éie, The defendent further elaiwed a set-off or eounter-ciaim of 
250, ty reavon of the fact, oe alleged, that plaintiffs signed and 
tiglivered to the purchaeer, Viliieaw H. Oliver, « written contract of 
esie of the premises, without any authority from defendant, and eaid 
Contract of eaile wae recorded, ané thereby defendant's title to the 
premises sae clouded and he waa demaged to the extent of $280, The 
Gose wag trisd before a jury, reeulting in 4 verdict finding the 
issues sgeinet the dufendant aud sesessing claiatiffe' damages at 
$150, upon which verdict judewent againet the defendant sae entered. 
| | The seterial facte, ea dleclowed by the testimony of 
plisintiffe' witnesese and certain documents, ara aubetantially ae 
liows: 






In fovewber, ili, the defendant liated the pramives with 
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tie plaintiffs for eale, and eowme tiee thereafter piaintiffe, 
through their agent, 5. H. Lyon, negotiated with Piliien H. Oliver, 
® prospective purchsaer. Oliver offered $5,500 for the premises 
tut dsfendent refused the offer, Subsequentiy defendant toid Lyon 
that he would take 96,000 for the property. Lyon thereafter proe 
oured Oliver's signature to a written imetrument, bearing date 
August 9, 1918, wherein it wae etated thet Oliver agreed to pay 
$6,000 for the premiges and Commons agreed to eel] the same at that 
price, §256 baving been reid by Oliver se earnest money and $5,750 
to be paid by Oliver at the office of G. H. Schneider 4 Co., #hen & 
good and sufficient warrenty deed wae ready for delivery, Lyon 
aieo procured from Oliver hie cheek for the $260, sarnest money, 
Thereafter Lyon wrote & letter to defendant, dated Auguet @, 181%, 
Thies letter was wigned "G. H. Sebneider 4 Co,, By 8. HE. Lyon,” and 
it was thergin etatec; 
"Se have thie day ecid your property * * to Filiiem 
H. Oliver who bas paid « deposit of $230, Ha is to pay you 
$6000 for the property and the taxes for the year isi’, you are 
to pay for the bringing down of the abetrect and to pay Us & 
commission of ah per cent. on the pureheee price amounting to 
60. * * Ae per your instructions se have thie day ordered 
the continuation of your abstract, We will sdviee you && Soon 
oe *6 ore ready to close the deai.® 
feme tins during the latter part of Auguat, 1912, defendant ealied 
&t the office of Schneider & Co,, exhibited esid letter of Auguet 
8th, and, according to the teetimony of Lyon ond G. H. EBehneider, 
told both ef them that the terme of exle contained in seid letter 
were a1] right, that everything woe estiefcctory, that he Yee econ 
going on e trip to Californie and that upon hie return he would cioee 
the dexi. Subsequently G. BH. Schneider, at Sliver's requeet, 
signed the eritten inetrurent or contract, dated Auguet Sth, «6 agent 
of defendant. It wae signed "Robert Commone, ty G. H. Sehneider 


& Ce., Agente,” ani delivered to Oliver. It eae recorded August 


89, 1912, but who reoorded it does ast aypear, although Oliver tea- 
tified that be may heave saked somebody to record it. The defendant 
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went to California on Septesber 3nd, returning shout September iéth, 
Juet before he want te California Otto Kerner, who ae Oliver's ate 
terney had exeained the abetrect of title ta the rremises, calied 

on defendant, Cliver accompanied hie. They told him that the title 
Wae 8il right ond that they were ready to cloee the dgel. Ageord~ 
ing to their testimony he raplied that be had mode the contract and 
ae going to carry it cut, and that ag scaon as he returned from 
California be would cicee the deal. Sliver further testified that 
8 few deye after defendant returned to Chicage defendant toid Oliver 
that he had decided he did not saut to move out of the premiees ond 
would not consummate the deal. Oliver bed previously tendered to 
him & certified check for $5,750 and plisintiffs hed tendered to his 
the #250 earnest money previously deposited «ith thee by Sliver. 

The evidence showed that Ciiver sae et 11 timee ready, willing and 
abies to teke a conveyance of the premises end pay the purchséee prices, 
and that no conveysnes of the property was ever made by defendant to 
Oliver, The avicence also ehowed thet the vewal rete of comaiesion 
sllowed brokers in Chicago upon » sale of real satate, above $3,000, 
wee @4 per cent. on the purchsse price, 

The defeniant wae the only witness ealied in hie be-~ 
bai?f, He denicd that he hed over suthorized plaiatiffe to aeil the 
premises ut any Fixed price. He adwitted recsiving plaintiffs’ 
letter of Auguet Gth and going to plaintiffe’ effies with sale Jat. 
ter, but denied that he then told sither Sebneicer or Lyon that 
the terme of eale, as mentioned in s414 ietter, were oi) right, ste.,: 
but be doeg not testify that he then protweted aguinet the actions 
of plaintiffe ee outlined in eaid letter. He further denied that 
he at any time told Oliver or his sttorney thet unon bie return from 
California he would cloce the deal, 

We think it was shown by 5 preponderance of the evi- 


@enes that defendant verbally authorized plaintiffs to #41) the 
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premises for $6,000; that plaintiffs found « purchaser, Oliver, who 
&t Gil times wae ready, tilling snd able to pay that price in cagh 
upon the delivery te bia of a good and eufficlent warranty desd to 
the prewises; that defendant in effect verbaliy sutheriaed pisine 
tiffs, ae biw agent and in his behaif, to eign seid contract of 
August th, and by bie subescquent conduct ratified pleintiffe' action 
in signing the eawe, that aftervarde defendant refused to convey the 
promises to Oliver without fault on pleintiffa’ pert, snc thet the 
transicr wre not made wolely cm secount of defentant'a enid refueal. 
In our opinion the verdict of the jury *#s¢ fully warranted by the 
evidence, 

Counesl for defendant comtende thet, ineesmueh xe it 
appears that dufendent never gave plaintiffs written authority to 
@eil the cremises or te sign said contract ef Auguet Sth on defence 
ant’s behalf, and never in writing ratified the ection of plaintiffs 
in eigning exid contract, plaintiffe cannot recover commiscions, sven 
though it appeare thet the eale wos not conseusmated solgly on ace 
count ef defendant's rafueel to conrey. We do not understand thie 
to be the law. In Fox v. Storr, 106 Ill, App. S75, 274, it ie seids 
"When @ reel setate agent makee a verbal contract for the exile of 
land, void under the statute ef fraude, ond which hin principal re- 
fuees to carry cut, the agent le nevertheiess entitied te his cos 
sistions upon ehowing that the prospective purchveér wae able, ready, 
end *illing to comply *ith hie contract." In Bonroe v. Snow, 141 
Iii. 146, Bonree verbally wuthorised Snow & Dickinson, real ¢atete 
brokers, to #@i1 hie land, end the brokere entered into 6 written 
contrect of sale with ons Pe Zeng, upon terme authorised by Monroe, 
Subsequently Monroe refuced to convey ond the trokere brought ault 
for their commieesions. The contrset ae signed "Stephen Youros, 
by Snow & Dickinson, hie authoriasd agent," and by De Zeng. It 
wae argued thet the trial court ispropyrly admitted esid contract in 
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eVidence on ths ground that the brokere had no sritten authority 

to make the eale, but the court held that the contract was sroperly 
edmitted in evidence “ss tending to ehow that plaintiffe hed mods 

& Walid exle binding on the purchaser, ané enforcible by the vendoer.* 
The court further eaid (p. 135): "4 pereon wey expley o broker or 
agent to negotiate « eale of real gatate without giving him rritten 
authority e¢ te do, Aw between the vendor end vend@e the authority 
of the agent of the vendor avet be in writing, but the rule gove ho 
further. * * The deufendent's repudiation of hie arent's contract 

ef sale #11) net deprive euch agent of eowpensation for bie services.” 
(Gee, wise, Holdsn v. Btorks, 159 ¥aee, 503.) The cases of Filson 

¥. Msgon, 156 Iii. 304, snd Laervence v. Rhodes, 184 111. 96, cited 
by Gouneel, do net sppesr ta be ia point, se they “ere csaee where 
the purchaser refused to teke the property. (Be¢, aieo, Ssost v¥. 
Btesrt, 116 Tli. App. 555, 839, Carter v. Siepson,130 Tll. App. 328, 
230, Bobults v. Meghan, 133 113. App. 491, 800.) 

Other pointe are argued se reasons for * reversal of 
the jucrceent, Ne useful pwrpove will be served by dicouesing them. 
Suffice it to say ee have considered them 211 and are of opinion that 
no error, prejudicial te the defendant, ee coumitted by the trial 
court, 

Accordingly, the judgment ¢f the Municipai Court is 
affiraed, 

APFIFSED, 
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VCIGHTMAN & COMPARY, for the } 
use of Fateon “Tolar Vindewr } 
Company, 

Defendant in Brroy, 

Error to 
Yunicipal Court 
of Chicage. 
) 
) 


190T.A.122 


va, ; 
Py 


GUARANTY CONSTRUCTION CouPanY, / 
& GOrperation, and F, F. HARM, + 
Plaintiffs in fever. 


STATUMENT OF THE CATE, On april 28, 1913, Wataon Tolar 
Window Company (hereinafter referred to ae the Tatson Co.) commence 
ed an action of the feurth clase in the Municipal Court of Chicago 
ageinet Guaranty Construction Company, * corperstion (hereinefter 
referred to aa the Senstruetion Se.), and FE. F. Hamm, to recover 
the ous of $646. The action wae baved upon section 88 of the 
Mechanica’ Lien act of 1903, which prevides, inter alien, that a 
eub-contracter "may aue the owner and contractor jointly for the 
amount due him in any court having juriediction of the awount cleim- 
@d to be due, ani «a pereons) judgment may be rendered therein a@ 
in other cases," In the statement of claim ae originally filed 
it wae alleged, sudetantially, that the Vateon Ce. had installed 
certain art setal doors in a building in Chicage belonging to the 
defendant, =. F. Hamm, in accordance with a gontract made by and 
between the defendant, Sonetruation Co., and tha plaintiff, Vateon 
Gc., "by Voightman & Co., its welling agente"; that said contract 
made by Voightman & Co. wao made for the use of plaintiff and tee 
longed to plaintiff ard was performed by plaintiff with the knowledge 
of defendants; that said contract consisted of a prope@al and an 
agoeptance; that the pronceal was eent by plaintiff, through eaid 
Voightman 4 Co, to Perking, Fellows & Hamilten, architects for said 
| building, and was ae followa: “Nov. 13, 1912. %e propeee to furnish, 
eT and erect twelve (12) single and one (1) pair of doors in 
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eur etandard hollow art seteal ccnetruction, given a priming coat 

of paint, complete with three way locks, Rixon door checks, butts 
and other shelf hardware in Bower Barff finish, for the net eum 

of $686. Tho doore * * are to be single panel deora, and are te 
hove underwriters! approval, (Signed) Voightwan & Company®; that — 
the acceptances wae sent by the defendant, Soneatruction Co., sdareape~ 
ea to eaid VYoightman 4 Oc., and wae ae follows: "Ll-1%-J1e10. Ye 
aceep’ your prepepal to furnish, deliver and erect 16 eingle, 2 
pair of doors, TMeandard Hollow art metal conetruetion for building 
located at 416 2%. Market t., and welenging to Blakely Printing Co., 
everything specified and ehewn on plane drawn by Perkins, Fellows 

& Hamilton, architects, for the aum of 4686, * * Pleste notify us 
imsedistiely if there ie any varistion whateocever in the contract 
betwoen ue from the torme of thie written seceptance. (Signed) 
Guaranty Construction Ce., by ©. H. Borden, Ve. P.") that the work 
a0 sompleted in accerdance #ith eaid contract on or about Desen~ 
ber 31, 1912, and that there ia now due and unpaid on eaid centract 
the um of 7666; that on Fevruary 28, 1913, it caused te be served 
on defendant, BE. F. Hamm, a mecheniec's lien notices (aepy thereof 
Was attached to the atatemont of olaie and made a part thereof); 
that said T. FP. Kamm ie the owner of the premises on «hich eaid 
acore were installed under said contract, ani that the said Hams 

iw liable therefor ae by statute provided, The copy of the attach- 
ea lien notice wae ae followna: "To E. F. Hamm. You are hereby 
notified that the Yateon Solar Findew Co. have been employed by 
Guaranty Conetruction Co. te furnish material ~ one pair art metal 


doors and twelve single art metal doors, per contract of Mov. 4, 


1912, under the sontrect with you on your property deacribed ae 
followe: Bldg. 412 to 430 %. Market %., Chicago (aleo giving «6 







legal description); and that there was dve the Yatson Tolar Yindew 
Co., on December 31, 1912, therefor the sum of 686, and that I 
Shall hold the buildings and your interset in the grounds liable 


the amount that i» due me on account thersef, Dated February 
re 
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26, 1913. (Signed) Bateon Solar Yinder Co., by W. D. Woteon, Prewi- 
dent.* 

The defendants entered their appearance and eaoh Piled 
an affidavit of merits. The Conetruotion Co. denied that it had 
had any dealings whatecever with the Yataon Co. or that if was in- 
detted to that gempany in any aun. 

On June 13, 1913, om metion of plaintiff, an onier was 
entered that the “records, parere and preeeedinge" be amended by 
ghanging the name of plaintiff wherever there found to read “Voight- 
man & Company for use of Fataon Tolar Tindow Company,® that plains 
tiff be given lesve to file an amendment te the statement of claim 
inetanter and that defendants have five daye to file affidavite of 
merits. Plaintiff filed the amendmant, changing the name as above 
out made no further eaadndment. Fach defendant filed an affidavit 
of merite te plaintiff's amended statement, but the courts deemed 
the sane insufficient and ruled that seach defendant file a more. 
epeoifie affidavit. The affidavit cf the defendant Hamm, ae final- 
ly filed, alleged that *while certain art wetal doors wore install. 
ad upon the premises of thie defeniant st 414 0, Market street * * 
thie defendant hae no knowledge by whom #aid doore were inetalled*; 
thas be hee veen inferasd that said Conetruction Co. accented of 
said Voightman & Co. a o¢rtein propesal mada by 1% to said archi- 
tects te inetall upon the property of this defendant certain metal 
doers but he hae no knowledge of the relation between the VYoightwan 


the ¥ ‘ e 
So. and the Wetson So., and demands strict proot thereof; that he 


denies that there wae served upon him « mechaniote lien notice 
“ae ie required by law to onable the plaintiff to maintain ite 
action"; and that prior to the aeceptance by tha Construction Ce. 
of the proposal of the VYoightman Co. thie defendant entered inte 
& Gontract with the Construction Co., whereby that company waived 
and released any and a1] liene upon asid prewices on aogeunt of 
labor or materiale furniehed or to be furnished by the Construction 
+ Plaintiff moved that thie affidavit of merits, filed by de- 
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fendant Rome, ve stricken from the files, tut the motion woe denied. 
In the affidavit of merlta of the Conet ruation Co,., @liminating 
thovs portions stricken out by the court, said defendant denied 
that it had promieed and agreed te pay plaintiff the eum of $686, 
and also denied that it wae “liable jointly with the other defand- 
ant in this canee.*® 
The aouse wae tried tefere the court without a jury, and 
the aourt on Cototer 26, 1913, found the isavues in faver of plain- 
tiff and aseeesed ite damages at 9714.82 (being full smount of 
plaintiff's claim end interest), ond further found that piaintife 
had eetatliehed ite right te a lien upen certain premises (deacrib- 
ing them), that ssid prawises were owned by F. 7. Hamm, that the 
Guaranty Cenetruction Ceo. was contractor under contract with enid 
Hamm, ae defined in the Meohanios' Lien set, that the plaintir? 
War & eub-contractor, ae defined by aaic act, and entitled te a 
110m upon eaid premines, under the provietone ef said act, for the 
eum of $724.82, fer material and labor furnished, and that said 
lien attached on December 31, 1914. On the sawe day the court ¢n~ © 
tere! judgment upon the finding, adjucging that plaintiff “have and 
recover from the defendants, ‘Suaranty Senstruction Co., & sorpora- 
tion, and FE. 7. Hamm, the gum of $714.63, and aoete of thie suit, 
and thet plaintiff have a lien for #aid amount upon the following 
deseribed premiees (deseribing them), that #aid lien attached on 
said premiees on December 31, 1f12, and that plaintiff have oxe- 
eution,*etc.. 
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UR, JUCTICT GRIDLEY DELIVER™D THE OFTAION OF THE COURT, 


Tis defendants by thie writ seek to roveree the jJudgaent 
amd contend that tha finding i not warranted by the evidence ans 
that the court erred in entering judgaent against beth defoniants. 
We ave of the opinion thet said finding wae not Justified by the 
evidence and that the trial cewrt erred in adjudging that the plain- 
tift, Voightwan & Oo,, have a lier on aid premieoe, and entering « 
joint judgment ogainet esid defendants. 

By sation 24 ef the Yeehanies' Liane aet of 1905 it is 
provided in part ae felicwe: 


Sub-gentractors, or party furnishing labor or matere 
iale, may at any time after mating Bie contrast with the con~ 
tractor, amd ehali within sixty (66) daye efter the aempletion 
thereof, * * onuct « written netice ef hie ¢claim and the amount 
due or te become due thereunder, to be personally served on the 
owner or hie agent cr arehitect, or the euperintendent having 
GQhargs of the building oF baprevement. % euch get doe 
ebeli not be neceseary when the awert atatement of the cen 
treetor cy aub-cortracter provided for herein eheall serve te 
give tie owner netice of tam asount Gut and te whom dus. * 


By eection SS of eeid act, wmier which the preeent 
gotion wae brought, it ie provided in part ae fellowes: 


"If any og | due te the laborers or evl-contractor be 
not paid within ten (10) dere after hie notice is served, ase 
rovided in seotions = 8), twonty-four (24), twenty-five 
#6) and twenty-seven (57), then euch person may * * eue the 
ewner aod contractor eintly for the amount due him in any 
oeurt having juriediction of the ameunt claimed t¢ be due, and 
a personal judgeont may be rendersd therein, af in other coege, 
In sueh actions at lew, © * the owner ahali we lLiakie te the 
wae for no more than the RI Pets vhare that euch poreon 
would 6@ entitled ta with other @ub-sentrastores out of the funmie 
due te the gentracter from the owner under the contract botween 
» * * and euch action st law shall be maintain (maintained) 
against the owner in oase the f gutabhiehes hie 
to the lien. 1 suite and attione by eub-contractors 
@ be against both contractor ani owner jointly, * * . Aji 


such Judgments oe whe seteblisnad, sholt be againes 
both jointly but « 2Pe, en 38.8 ageines the owner only to 


the extent thet he ic liable wieder his gentrset ac by thie act 
provided, end ehall reeite the date from which the lien thereof 
attached * * ; But this ebell not pesesate a sehgnee’ aga inet 
the contractor, pergonaliy, where the lien ie defeated, 


By section 33 of exid act it io provided that the enit 
at law te enforces the Lien shell b¢ commenced "within four sonthe 






after the time that the fino) payment te dut the sub-oontragter, 
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laborer or party furnieching material," 
The preeent euit wet scemenced on Apeil #5, 19725, by 
the Yateen Ce. By the amendeent of June 14th Voighteen & 9c, be 


oume the plaintiff, It wae alleged in the atatement of claim, in 
@ubetance, that on or about Fevember 13, 1912, by means of a write 


proposal by Voightwean & Go. ond a written acveptanca by tae Con- 
etTeelion Co., the former agreed te install certain metal aoore 
ON certain presises mentioned for the eum of $086; that the prem~ 


ises were cwned by Z. F. Howe; that the werk of inetealling the 
doors wae completed on or about December 31, 1912; that no part 


of anid sum of #696 had been paid by the Conetruotion Oo.; and 
that on February 48, 1213, there wee verved on eaid Hamm « mechan- 
ic’s lien netioe signed by the Watron Oc., wherein it was stated, 
in gubetance, thet the Teteon So. hac been smployec by the Cone 
etrustion Go. te furnish gertain metal deore on eald premisen are 
that there wae due to the Fatvon Go. om Desember 31, 1918, the said 
ews of #686. In the affidavit of merits, eo finally filed, of the 
defendant Hamme, it wae in effect admittei, ee think, that Ke war 
the owner of the premises in question, that the plaintiff, Voigbi- 
gan & So., had made » propess) to the Genetrustion Oc., which had 
Geen asgepted by the letter, for the inetallation ef certain metal 
aecre on seid premises, that cartuin metal deore had been inetalig 
ei om the premi¢es, api tant pricr ta the making ef sata propeoral 
end seceptance he (Hamu) had entered inte a contract with the Cone 
etrvetion Cc. fer the furniching of labor and materiale on aaid 
promises, but thie sae ali that was in effect a¢mitted oy Hamm. 

He denied that « euffielent lien notice had seen served wpen him 

by the plaintiff? (i.e. Voightwan & 9.) te enable it te maintain 
ite action, and alleged thet he did pot kgow who installed said 
iron deore on the premises und had no knowledge of the relations 


Oxisting betwoon Yolghiman 4 Co, and the Tateon Co., and that by 
the terme of hie contrast with the Construction Go., tha’ company 
=< and released any and all lene for labor er material» fur~ 
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nished or te be furniehed by it on said promiees., Im the af ficavit 
of nerite of tae Conetruction Oc., at finally filed, thet company 
denied that 14 ene jeintly liable wits the defendant, Hama, in the 
Prevent action, 

Frou the *tenegraphie repert of the proeesdings at the 
trial contained in the tranecript, it apoeare thet the plaintiff 
and the defeniante were each represented by cowneo]. Neither of 
the defendants introduced any evidenow, On behalf ef the plein- 
tiff it wae shown by the witness, Moe, that he pervonnally served 
Upon the defendant, Hamm, on Perusry 26, 1913, the mechaniats 
lien notioe, xe eet forth im plaintiff's statenent of claim. The 
attorney for defendants objested te ite admieeicn because 1b wae a 
notiat giver by the Yateon Co. and not by Voightman & Ge., the 
plaintif?, but the objection was overruled and the notioe admitved 
in evidence. The written propoee] and the written aveeptanda, ae 
eet forth in plaintiff's statement of alaim, were offered and ree 
eSives in eyidenoa. ¥. 0. Fatson, provident of the Yaboon CG, 
testified that he had « telephone conversation with defeoniant Hamm 
eome time in January, 1913; that be avked Hamm "about our bill for 
these doore*; that Hamm replied that *ae hed nothing to doe with 
it,* that the Censtruetion Oc. had the sentract and were suppoedd 
te pay the bill; thet eome tine in Povrvary, 1013, he (Yatwon) had 
another telephone conversation with Heem, in which the latter eaid 
that he did not want o lies on bie building, that he had ston an 
officer of the Construction Ce. and that esata officer had informed 
him thet the bill fer the dcors woula be fixed wp ohortly. &. ¢. 
Keenan, bookkeeper for the Teteon Te., tastifvfied to making severe) 
Galle at the office ef the Senetruetion Cs, during January and 
PFevruery, 1933, and reesiving promises that the b411 for the metal 
“éoore would seon v® paid. This wae eubetantially a1] of the @evie 
Sence intreduced upon the trial. 

3 A mechanie'’s lien ie in derogation of tha common law, 





oppees4 to common right, ant cannet be given exeept when auth- 
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orized by the provision ef a etatute atrictly construed. A party 
aegeking te anjey the advantageer of the atatute must bring Simeelf 
Striotiy within ite terme. (Bilijome v. Rittenhouse & Bmbree So., 
104 T1l. GOR; Byersen & fon ve Gmith, 169 111. 641; Huntington v. 


Baxten, 64 Til. S02.) 
By the previsions of section 38 of the set, the suther- 


ity of the trie! court in the present eace te anter a foint Judge 
ment ageinat Ease and the Conetrestion Co. depended on the plaine 
tiff, VYoighteanm & Co., eetabliehing Ste right te a lien on the 
premises. By ents eeation, alee, if any money Gue Voightman & Co., 
ae & Bub-contracter, wae not paid within ten daye afar Jie policg 
Eee eeryed, ef: provided in eeotion: &, 24, 26 andi 27 ef suid aot, 
Veoightwan & Go. eoulé then bring iie cult egainet the owner and 
contractor jointly. But the evidence failed to disclewe, and it 
wae not admitted, that Yoisntwan & So. had aerved on Hames a notice, 


requires Gy section 24 of the wet, within & dese after the comple. 
tien of ite eertrast, or at ery time, and 4% wae not shown thet 


any aworn statements hac teen giver Hawn, digr@neing with the 
reoeecity of such o notice. The evidence «leo fatied te discloee 
whir the oontract wae in fset cempleted. And, even exoruming, for 
the purpose of ergunert enly, that the written nesiee given te 
Kase by the Pataon Se. om Pebruary 26, 1013, wae ae effective ae 
theugh given by Voightman & %o., st121 there was no evidenoe shewe 
ing that caid netine wae given within 60 days efter the metal 
doere were installed anc the contrast completed; and, furthermere, 
there was no evidence ehowing that, when said netiee wae given, 
Homm, the ounsz, wae indebted cr thereafter secace indsoted te the 
Conetruction Co., oFigingl sontreeter, in any sum. Tvidenoe of 
this fact wae neceessry. (Elking v. Sohiilingar, 161 Ill. Apr. 
671; Borritt v. Crane So., 186 11. spy. B97, 348.) Furthermore, 
the evidence failed te shee that when the pragent sult wae ooumendc~- 
| ad, wis., April 25, 1915, it was commenced within four sonthe after 
¥ time that final cayment was due Yoighteen & Co., as eub-cen- 
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tractor, (Huntington v. Berton, gupra; Green & Lombard Ce. vs 
Bain, 77 Ili. App. 17.) It did not eppear when seid final paysent 
wae due, 

Counsel fer pleintiff contend in their brief that by 
wecvtain rules of the hunicipsal Court, in fore when the present 
Geues Was begun and tried, it iv provided that evidenes of only 
euch defenges as are set out in defendant's sffidavit of merits 
#hall be admitted at the trial, emi that every allegation of fact 
in any Statement eof claim, if net denied epacificaliy or oy necas~ 
tary implieation in the affidavit ef defenee, vhail be taken es 
edwitted, ste., and that the triel court, under the plasdings and 
the evidence and the application of eatd rules, wae justified in the 
finding, it te a sufficient ancwer to this contention té say 
jbat asid rules are act incorporated in the tranesript before we 
amd that this scourt cannot take judicial notice of the rules of 
the Wunicipsl Court. (Sixby v. Shicago Qity By. Ge., #60 113. 473; 
Mann v. Brown, 263 111. 394; Jaggde v. Begle, 185 11). App. 287, 
240.) 

Yor the rearon# indicated the judgmert of tae Munici- 
pal Court i« reverwed and the esuse rewended, 

| REVERRED AND REMANDED. 
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BENJAMIN J. ROSENTHAL and 
LOUIS ECKSTEIE, ¢ | 
fowetioes, 
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BOARD OF EDUCATION OF THR 
SITY OF CHICAGO, 4 
ayettans. 


A bill was filed by Benjesin J. Roseathsl anc 
Levis Eckstein, appellees, a¢ainet the Board of Education 
of the City of Shicaga, appellant, sesking to anjoin the 
enforeament of an eepraiaal of the valae of Let thiriy-cne 
{31) in Bleak one hundred forty-two (142), ia Scheci Seotion 
Addition in Chiesgo, made by John Holerea, Arba 4, Gaternen 
asd Wiiliam BD, Kerfoot, as appraisers, under two icases, « 

&n origiaal and a 2o-04lled avpplemental lease, The ape 
praiecal wee made for the purpase of determingag the rental 
to be culd unmier the terse of said leases for the period 
of ten yeara from May 1, 1295, untii Way i, 1915. 

The decree entered by the chancellor on the hearing, 
although not eranting the epecifie ralief prayed far in com 
plainante! bill, aet aside the appraieal and fixed the value 
of the premises ia question and the rental to be poid thereon. 
The rentel fixed was mech less than that found by the appraisers. 
Erzere and orosserrors are assieaed, 

Thia ie the third case to come before us invsiving 
tha echoo] fund lease 1904 appraisement caseu, i There were 
twelve Dilis flied in ali by twelve sifferent isestes, Two 
of theses, the Sebree and the Parweil, cases, were decided by 
this sourt decreasing thet the bilie be disamiesed for eant 
of equity. 148 Ti. App. 276). 
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The decree of this court was affirmed by the fuprexe Court. 
(Seb: 254 Til. 438). 





The issues in 411 of the billie filed, im so far ae 
they affect the validity of the appraisal, ware identiosi, 
and aleo the substantive evidence te suetain emi defeat the 
inevee presented, with thia excertion, « that in this case 
and in the ease involving the sppraisement of Let 32, 2 singie 
eiditionsl iseve is raieed, namely, the effect of the appraise 
ere* reporting in 2 lump eum the separate arpraisemente 
which they actually made on Lote Zl sani 32, This ia the 
only matter, therefore, in our epinion, open for determins= 
tion as ail the other questicns raised by the pleadings and 
eyigence have been finally adjuiicated adversely to the come 
plsinsnts in the Sebree and Farwell onsets, Ye shall state, 
therefore, only the plesdinge and faete releting to the appraie 
eal in one yvareel of tro lote lenesd by two sararate leases, 

The preperty in question is situated in the city of 
Chicaze on the weat side of &tate etrect, sidway between 
Heasison ami Honros streets, and juet aouth of anc abutting 
on the public slley running esst «and west between Btete ani 
Deerborn streete in that bieck, The lot involwed in this 
ease, 31, tins a frontage of 34 fest upon St«te streat by a 
depth of 120 feat to a 15-feet public alley. 

On or about May 6, 1665, the Board of Education of 
the city of Ghieaco leased lot 31 to Robert A, Sheppard for a 
period of fifty yeare under the lease spoken of in thie record 
as thé “original” lease, By ths terme of the originel lesss 
the annucl rental for the first fiwe years waa fixed at $2,378. 
After Wsy 8, 1888, the sumusl rental thereunder was fixed 
ae Tollowss 

Within three months before Hay $, 1965, the Bosrd 
of Eéveation of the city of Chicese #as to appoint three cise 
erest mele residents, freeholders, of eaid city, te determine, 
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under oath, the true cash value of the demleed premises at 
the time of evoh appraigal, not taking imto eonsideration the 
improvesenta on the I¢t, #hich ssid valuation eas to be signed 
ami certified within the three sonthe referred to and filed 
in the office of the clerk of the Board of Education of the 
city of Shisazo, snd upon auch valuation so determined was 
to be calovileted cix per cent. theredf, the prodvueé of which 
whould be the yearly rent reserved upon the above deacribed 
premiese for the term of five years commencing on Usy 8, 1885, 
and ending May 8, 1490, 

Tt was further provided in the lease that for each 
term of five years thereafter appreisere should be appointed 
by the Board of Edwestion in like manner, ani that valustions 
ami sesesssente should be made by such appraisers ani similar 
ealeulations of six car cent. showld be made upon the valuse 
tion ef the ozid premises which shovla be teken ss the yearly 
rent of the premises during these various five year pericds. 

Under the terms of ths lesae 411 personel notice of 
the appointeent of appraisere waa waived and the iessee was 
eetopped from objecting in any wey to their sppointment, ute 
lese auch objection was sede in writing to the Board of Edue 
eaetion within thirty dsye after their appointment. Tt was 
further provided that the lessee shevld be exterped from ob- 
jeating to any aatter connected with their actions unices sb 
jection wae sade in eriting to the Board of Edveaticn, ani 
filed with the slerk of the Board *xithin thirty daye efter 
the filing of the valuation or aprraisexent in the office of 
the clerk of the Board. The rent was payable quarterly in 
advence, in Mey, Auguet, Wovesber oni February in sach year. 
It was further provided in the lease that no assicnment there- 
of should be valid, or be final or binding, or conclusive 
ageinst esid party of the firet part thereto until ssid party 
of the s¢cond part should notify said party of the first part 
in writing of such ascicnment. 
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The lease further provided that in case an assign 
=ent ahould be msde, the ssecigcnee eas to be subject te the 
sacs terme ami conditions as to further assiemments and to 
211 ecovenents ant conditions of the lease, It was provided 
&leo that none of the covenants or agreemente shoult be 
waived or forfeited by the act of any celieetor, sapleye or 
agent, nor in eny manner except by the ection of the Board 
of Baucation at a reguler zesting the rsef. 

In 1684, there wae & valid sesienment of the lease 
to Frederick Haskell, and, afterwards, in sacoordsace #ith 
the provisions of the leass, on Februsry 25, 1865, the Board 
of Edueation of the sity of Chicago duly undertook to have en 
appraisement sade of the prererty. Litigation ensued after 
the appreisement had been asde anid after proceedings had been 
pending for some time, sbout June 15, 1298, a compromie® was 
effected detesen the litisants, and, pursusnt thereto, 4 
aupplerental lease was made, dated June 15, 1228, snd exe= 
cuted between the rorties, The eupplenents] lease provided 
evibctentialiy aa follows: 


1. That the torm of said lease of May, 1980, should 
be and was thereby extended to May 8, 1985, swhject to the 
Provisions ef the lesse amd supplemental isaee, | 

2. That the appraigal of iot 31, made in the year 
1985, *ae ratified and cenfirmed, 

3. The appraisesent psriced wes increased from five 
te ten years, thereby causing the next appraisal to be made 
in the year ines, 

fhe supplemental lease further provided that in lieu 
of the method of appointing appraisers provided in eaid ori-e 
ginel iease, uprraisers ehowld in feture be appeinted as 
foliowsa: ‘The Board of Edveation of the city of Chicago, 
any judge holding the Cireult Court of the United States in 
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and for the HZorthern District of Tliinoie for the time being, 
and the judes of the Probate Court of Cook County, Tllinois, 
or the successor of exid court having probate jurisdiction 
for the time being, sheuld each appoint one diseréet male 
rezident of the city of Chicaco, not interseated ae lessee 
ox mortgazes of school property in said city, to determine, 
under outh first duly taken, the true cash value of sald dee 
mised land at the time of such appraissl, exclusive of the 
improvesents thereon; that the person appointed by the Board 
ef Eduestion shovld be the chairman of seid appraisers and 
should ¢all their meetings and preaide thereat, 

Then follow esrtain previsions for the appointzent 
of aucsessors te the eprraisers, in case they showid die or 
resign, meglest, omit or refuse to act, not important te be 
here sentioned. 

The fifth provision of the eurplemental lease proe 
vided that the persone appointed under said supplemental lease 
to fix and determine the value of the isased land should at 
all tisea and under «11 circumetances be held te be appraisers 
and not arbitrators, and should not be teund te give notices 
ef their mectings or proceedings to the parties to the lease, 
exeept as therein exnreasiy previded, nsmelys 

fa) Upon their appointment the appraisers should 
eause « notice of the fact to be sent by mail addressed to 
the leas, 

(n) Within twenty days after the sailing of ssid 


notice, the lessee might file «ith the epprsivere « #ritten 
statement or argument for their informatio a, and should at 
the same time furnish a cory of the seme to the lessor, 

{c) Within twenty days after the receipt of such 
atatezent or argusent by the leesor, it might cause to be 
filed with the appraisers a statezent or argument in sriting, 
&® copy of which ehovid be furnished to the leases, 
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(a) The lessee might file a reply to the statezent 
or argument of the lessor within ten days efter receiving 
such COpye 

(e) ‘The sole purpose of the four preeading pro- 
visions was te allow the parties te prescnt te the appraisers 
information within their pessession amd theiz viewa concerne 
ing the value of the demised janis, but it wes oxoresely de« 
elsred to be understood and egreed that the arpraisers should 
not be concluded in any event by the statements so made, wut 
should be at liberty to seek or obtuin such information ae 
they doom vertinent, slither with or vitheut notice to the 
parties, and te make their appraieal wpon 211 the festa withia 
theiy knovledge, notwithetanding anything centuined in the 
written statemonte sbeve provided for, 

Then folles auniry provisions in the suppiesental 
lease in relation to the appeicteents tc be made for filling 
Vageneiss among the appraisers and details in miking ami roe 
porting sppreieemants. 

| Section 6 of the supplemental lease provided that 
should there be, for any cause, 4 failure in making an appradee- 
went in ony year or years wherein an appraisement should be 
made under and according to the toxme of the lease and the 
Surplerental lease, the amount of anmal rent to be paid by 
the party of the second part for the ensuing peried of ten 
yeara should act be rendered unesrtain or undetermined by 
reason Of such failure in making on appraiaement, but the 
@um to bo paid as anmuci ront for ami during the perica of 
ten yoars from the eighth day ef May in any year when ai ape 
praiserent showld be made and failed to be made, should be 
the same an thet paid or reserved a2 rent durieg the lest pree 
 @@ding period of ten years ;rior to said eighth day of May, 
“hd that no covenant in said lease or in the aupplesent there- 
te should in any way be affected, waived or impaired by the 
'@ to exke such appraisement, or cither of theme 
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It ie further provided in Section 16 of the surple. 
mental lease thet the covenants and agresments therein cootaine 
ea should bind the reerective succecears, heirs, representstives, 
adeinistratere ami aneigne of said rarties and, oxeaet ac 
thereinbefore expressly changed or qusiified, said leas@ should 
etand and be ip fuil foree and effest according to ita teres 
as originally executed and delivered, 

In Jonaery, 1291, the lessee, Hevtsil, acsigned hic 
interest in the origina] em? aurplemental leases of lot 21 te 
David L. Streoter, ami notice thereof was duiy given to the 
Beard of Zauesticn. 

as set forth in the bill of complsint, on Fobrucry 
8G, 1805, Jom Melaron vse duly appointed one of the three 
appraisers provided for in Section 4 of the surplenental isase. 
Qn Horch 6, 3995, Geyon Caractt sae errointed by ths Judge of 
the Probate Gourt of Ocak County to act aa an orpreiser, and 
Juige Grosacup, aolding the Cireuit Court of the United States 
in ané for the northern dietrict of Tilincis, appointed fugene 
Gory 28 the third oprrsicer, pursusnt to the terms of the 
originel ond supplexental lessees, 

am appraisal wae reported on Mey 2G, 1295, by tha 
above mawed appraisers to the Boord of Edueation, a8 a result 
of which the value of lot 31 was aseerteined and fixed at the 
fam of $265,006, making the enmal rental thorefor, under the 
teraa of the original «nd supplements] ieatca, the sum of 
$0,906, «hich cum so escertained and detcrmined wae accepted 
by beth parties te the lease ami ic the amount “hich has deen 
paid es rental for e<id ist 31 uwacer the lease for the period 

beginning Yay G, 10906, and ending Moy 8, 1905. The lessee 
| Streeter assigned Ais interest in the loasss to Otte Young, 
who, in ture, in July, 1002, aseigned the sace to Banjamin J, 
‘Rosenthal, Louis Eckstein ami Louls B, Stumer, eho gave due 
i thereof, a provided in the leases, to the Boord of 
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It ic on adeitted fact in the revord thst eubescuent 
to the actice of the assignsent from Otte Young te Roscathal, 
Eoketein ani Stumr, so noticas, a9 specified in the leases, 
have Deen given toe the Beard of Edueation of any further assigns 
eente of the leases in question. Lote 31] and 32 (ehich ade 
joins lct 31 om the south) are held under leases from the 
Board of Edugation identical in terms, exeept ae te the smouste 
of rent te be paid, The lessee of the twe lota bas teen the 
Sums pergon since 1993. ‘The notice «hich Otto Young gave the 
Boore of bia acalieneent from Streeter im i888 anc the notice 
gives te the Board by Benjamin J, Rosenthal, Locis Eckstein 
enc Louia M, Stumer, of their ascignment from Young on July i, 
2908, are igentioel in form as follows: 
*fo the Board of Education of the City of Chicase. 

You sre metified that I have aveigned to Louie &, 
Stumer, Benjumin J, Rovsenthai and Louie Eckatein, of the city 
ef Chicase, ~ leasehold extate in Lots thirtyeome and thirtye 

ond }» in Bleck one humcred fortyetwo (242), is 
School Seetion Aidition te Chicago, County of Cock ana State 
ef Tilincia, “hich leasehold cetates exist under tus certain 
leases made by’ the Board of Education of the sty st Shee . 
ee ee cee eee nee, Oe OS De Sheppard 
and the other te Thomas 6. Otis regs supplements therete. 
Sung 
Chicago, July ist, 1902,* 7 


The record show: thet these three lessees, Stuer, 
Rosenthal and Ucketein, -ere State street merchants, doing 
bucineas ae partners on lots 31 and My under the firm same 
of Stumr, Rocenthsl & Peketein, from 169] te 1963, “hen their 
business wasn incorporated umier the nome of the Emporium terid 
| Compeny, The quarterly rent of Doth icta wae paid by then 
in lump cum from the date they became Icecees until the 1965 
appraisoment, complained of in the bLil, was made, «mi roe 
eeipte were given to them ia the same manner, the checks being 
for $4,725 each, (the ewe of the quarterly rental cf both lots), 
anc aigned by "Stunner, Recenthal & Eckotein, per Loula Z, 
Sturer*, or "Emporium World Sillinery Ce., por Louis K, Stumer, 
Proa, & Trossey® and the receipts readings 
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084725200 Catone otein 8, 1903, 
Rosenthal & tote ni ag me SOE LE 


ed of 
Twenty-five we Peilare for rent Le 33 4 35, Block 1435 
Beh. Sse, Acdition for three monthe cading Uevewber 7, 1902, 
Board ef Edusation of the City of AE” 
Per Le Ee ——— 


The above was the firet receipts civen to Stuer, 
Rosenthal & Eckstein, and this form of rcenipt #ae followed 
for three yeara, up to the appraisement compiained of, and was 
aceepted by the three leesces ef ict 31 eithout compiaint or 
notice of ony kind that there kad been ancther ansignment of 
the lease. The last receict siven before the arrrnieement 
complained of waz az fellows: 

884725.00 Chicago, Feb. G, 1965. 
Re a Re Ry ogni a ge 
Sche Sec, Addition for thrac months oniing Ey 7, 1005. 
Board of Education of the city of Cuicugoy 
Ry Le Ee Larson, Seoretary.* 

The bill of complaint acte up that Benjamin J. Boson 
thal and Louie Eckstein, the compleinénta, had at the same time 
that they, with Louls EK, Stumer, received the sesigneent from 
Otte Young duly 1, 2003, aseigned their interest in the lease 
on lot 33 to Louis BH, Sturmer, oni thet Stumer at the sane 
time had eesigned his interest in let 31 under said leases 
to the compicinante. The bill does net set up that any 
formal notice was siven to the Board of Eaueation of these 
iatter acaignments, but claiss an estenpel arainet the Board 
of Education because fifteen monthe inter, though they vere 
reguierly aceepting reeeirtea as sbeve menticned made to the 
three of them, their attorney hed uritten a letter to « com 
mittee of the Board on an entirely foreign subject, « that of 
attempting to sooure, in comnection sith other lessee in 
Block 14%, a modification of the lesses by eliminating the 
revaluation clause = in which letter he bad incidentally mene 
tioned that, "To represent Benjamin Rosenthal and Louie Eckstein, 
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Bho are the lessees of Lot G1 in Bleck 142, Scheoi Section 
Addition, and Lowls EB, Stumer, who is the leasse of Lot 36 
im said Bleck 143, under leases from the Board of Raucatien@eeee 
*6@ An evidence of the good faith of this application, 
herewith hemd you the chaok of Nezors. Rosenthal & Eckstein 
for $240, and the chesk of Mr, Louis BH, Stuser for $546, being 
a deposit of 910 per front foot of sack of the sbove deseribed 
paresia of land, upon the understanding that anid aum ore 
te be used for obtaining exrert opinions as te the value of 
anid real cetate aa a basia for dutereining the rental thercof.* 

The complainants aleo ciasimed on estorpe! because 
in the fai] of 1903 ond winter of 1004, Horrill, as one of 
the many representatives of the leaeega, appoared before a 
committee of the Board ani had voricut conauitationa sith the 
(resident of the Board, Harrie, in reference to the mcifici= 
tion of al] the rovaluation leases existing in Bleok 14k, by 
atriking out the revaluation clause. Morrill could aot say, 
however, that in these consultations he had apesified the 
egperate interests in the two icte, The efforte of tne 
voricws leezees te sscure a solificstion rrevwed ineffectual 
ami the depasite «ere returned to themes 

Such waa the situction existing st the time the 
appraiserent in 1905 eee made, The appointment of the ape 
Ppraieere was made ae est forth in the Bebrae case, They 
took the oath of office and notified the compluinantea of | 

their srpeinteent. A iist ef srspcrties to be appraised wae 

 @uly attached toe the oath taken by the appraisers, and in 
that list appears the ict in question, deseribed as 1506152 
South State atrcet, cast front, alley on north of Lot 31; 
Lote 31 and 32, Bleck 142, School Section Addition.  Stumer, 
Rosenthal ond Ecketoin wore named a6 tho ovnere of the leagea. 
On April 12, 1905, com leinante filed a protest against the 
eppeintnent of the appraisers. Thie crotest su abaclutely 
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@ilent on the satter of joining the tec lots in one deseripe 
tion ami ac under one ornership. 

After the arpraisecrs qualified by taking the oath, 
they proeceded ta make the appruiessment, having notified the 
lessees of their appointment, and the complainants availed 
themeelves of the opportunity given by their leases te file 
em argument through counsel for the complainants in thie ease, 
the aersusent cevering mumersus sroperties invoived in the 
appraisement as well «ue the prorertice of complainantej and 
ene of counsel for compisninants obtained the privilege te 
wake an oral argument before the erpprsigers, in which he 
Galied attention te the fact tiat the leneshold cf ict 31 sas 
in compleinantea Rosenthal ani Eckatein, «nd that the leasehold 
ef let 32 was cened by Stumcr. After hearing the arzumoents, 
Oral and «ritten, on both sides, the appraisers rrecesded te 
Value the property, emi, according to the testimeny of the 
oppraisere, which appears in the record, they, in fact, ap~ 
praised lot 31 at $524,000, ond fixed the value of the sdjoin- 
ing lot, 32, at the oum of $312,000, and fixed the appreine= 
sent on the tuo icts at the aus of those tws amounta, nanely, 
$636,000, The report of the aprraieenent made by the ap~ 
praisers sade no sention of the esparate appraissement of the 
lota, tut sreake of them at leased by the Board of Edueation 
to Stumer, Rosenthal and Eckstein. 

Unier the lease, the complainants filed a protest 
with the Board of Education. This protest im set out as 
Exhibit *"D*® attached te the bill of complaint. In no port 
of the protest was there any reference made to the failure te 

make the appraiserent esparately as to Ist 31 and ist 35, and 
) objection eae wade to the arnrsiscrent as reported in the 
lump sum of $636,000 for the two lote; nor was there any 
protest mide against the recite] that the two lote sere lessed 
‘by the Board of Edueation to Rosenthal, Stuner and Eoksteing 
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Appellees' bill of complaint sets up certain facts 

and proceeds upon the theory or hypothesis that the appraisers 
made no appraisement of the value of lot 31 in accordance with 
the provisions of the original lease and the supplesiental 
lease; that the joint appraisement of lots $1 and 32 a5 a 
tract or parcel of land is not an appraisement of let S1, and 
that there is no authority in tae lease therefor, and, there- 
fore, the action of the sprreisers is void and of no effect, ~ 
That being the case, the bill invokes the provision of the 
lease which covers the failure for any cause in making an 
appraisement, in which event the amount of the annual rent for 
the ensuing ten years shall be the same as for the prior period 
of ten years; ond prays that the appellant be enjoined from 
attempting in any manner to collect from the complainants on 
account of rent for lot 31, any greater sum than 99,900 per 
annum, ete., apecifying tne special relief desired, and prays 
that the complainants may have suen other and further relief 
as bantty shell require ani to the court may seem meet, 

on 
and supplemental lease, the appraisement of 1495, fixing the 
annual rental for the ten year period ending May 6, 1905, at 
$9,900; the assignment by Streeter to Young, and that notice 
thereof was given to appellant, and that on July 1, 1902, 
Young assigned to Stumer, Hosenthsl and ickstein and due notice 
thereof was given to appellent, but avers that it had no knowle- 


edge that the leases had ever been assigned or transferred 


fhe answer of appellant to the bil) admits the lease 
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by the last named parties or aither of them, sm} that appeljant 
-- ReVeR reseived any notice in eriting of any acsigneont by said 
lest nexed parties and scte up the provision of the lease 
making aecignsenta thereof invalid ani not binding on sppele 
lent until noties in =riting ie given te appellent, and claims 
that the scomleimante are not ite lessees under the leases and 
are not entitled to any relief in equity. The ansver thon 
sete up the appointaente of the appraicers in 1965; the 
miking of the appraiesment, ani denies that Stumer, Resenthal 
amd Echatein made any objection in «riting to any setter or 
thing or preeceding acunected with the apreintacat of the 
appraieere or their qualifieation er action se such appreisersa; 
and denies that said lessees ever caused any eush objection 
te be filed with ths clerk ef the Boord of Séuestion. The 
amower savers that the complainante aidresse? to the appraisers 
eertein objections, a copy of which is attached te the bill 
of complaint marked Exhinit "0°, tut that they abandoned euch 
| ebjections by appearing through their attorneye before tie 
appraisers ani voluntar$ly recognised them ac apocraisera and 
recognised their cue and proper appointment ami qualification 
eng tneir right te avke the aprraisement provided for in the 
leases, The anewer then sete up the arrraisement of Lot 31 
by the appraisers «3s a aingle seperate lot ct the sum of 
$324,000. The anever seta up the contigueus losation of 
Jot 32 te let 31, and thet in Jonucry, 1991, David L. Streeter 
acquired the interests sof the leosces of both lots unier simie 
dag ieagea and thet continuously cinse that date, and up te 
_ the present tins, the leases covering both lote have been 
~‘held in identieal honds and that the lesese ownership bsa 
become merged ani is held and owned by Stumer, Rosenthal and 
‘Eoketein, and for that reasen the appraisers im moking their 
report of said aprraisczent included the value of both lots 
in s lwp eum, cithough, at a miter of fact, they appraised 
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Upon @ consideration of the pleadings and the evi- 
dence, we think there is no equity shown in the bill or proof, 
and, therefore, the decree wust be reversed and the bill dise 
missed, 

The Cireuit Court, by setting aside the appraisement 
and meking & new appraisement of the lot in question, granted 
@ relief which was not sought by either of the parties to the 
bill, and which wes not warranted by the pleadings in the case, 
The relief granted was not in conformity with the averments 
and prayer of the bill, anid the answer contains no avermeents 
which afford a foundation for the decree, and if it did cone 
tain such averments, they would not, in the absence of a 
cross-bill, form a basis for obtaining relief. (kehan v. 
Mehan, 203 i111. 188; Johnson v. ‘Nelellig, 238 id. 353; 

White v. White, 105 id, 438}. It is a fundamental principle 





in equity pleadings and practice that the allegations of the 
bill, the proof, and the decree must correspond. The chan- 
cellor could not make s new appraisement or report on the 
facts averred in the bill, 

ane conduct of complainants in notifying the board 
of Mducation of the assignment of the leases covering both 
lots to Stumer, Kosentnal and Tekstein and in occupying both 
lots jointly for their firm business, (which they subsequentiy 
incorporated) and in paying the rents of both lots in lump 
sums from the date they become lessees until the making of 
the soos apprainement complained of, without giving the Board 
any notice in writing of any transfers of the leases between 
themselves, constitutes an equitable estoppel against any 
relief of the character sought by cosplainants, This line 
of conduct was calculated to convey to the beard the knowledge 
ond belief thet the leasehold estates in the two lots had been 
merged inte one holding for the purpose of conducting the 


1 enterprise or business occupying the premises, This is 


els 
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evident from the manner in whieh the quarterly payments were 
made and the receipts for the same wore given, it is olear, 

we think, that it would be inequitable to allow compisinants 
relief when they made no point in their protest as te the transe 
fers between themselves until efter the appraisement under the 
leases had been entered upon and completed, and taen, after the 
time for correcting the appreisement sllowed by tne Leases had 
passed, raise the point of a bulk appraisenent for the lots so 
used and occupied fur the purpose of defenting the appraivsenment, 
Roreover, the leases by the provision above referred tu ex 
presely create the estoppel by providing, eae the bill asserta, 
that the Lessecs and their assigns shall be estopped from obe 
jeeting to any matter connected with tae action of the anpraisers 
unless such objection shall be made in writing to the Bonrd of 
Fducation sand filed with tne clerk of the Seoard within thirty 
days after the filing by the appraisers cf such valustion or 
appraisement in the office of the clerk eof the Board, The obe 
jection or protest which complainants filed on June 21, 1905, 

ag set forth in their bill, made no reference to the joint ap- 
praisement of lote 31 and 32 26 one picce, or the failure to 
appraise each lot separately. Go thet the b111 itaelf shows 
that complainants are estopped from objeeting to the joint ape 
praisal of lots Sl and 32 by theixr failure to objeet on that 
ground within the thirty days given them by the leases, 

—— Complainants deo net come into eourt effering to do 
equity. They de not offer te pay an equitable maount of rent to 
be escertained by @ new appraisal by the court or under its direc- 
tion, “hey invoke the provision of the leases relating to # faile 
ure for any cause in aaxing @n appraisement in eny year or 
years wherein an apprelezement should be made, to the effect 
that the amount of the annual rent to be paid by the tenants 


for the ensuing ten years shall be the same as for the last 
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preceding period of ten yeare which was $9,000, «mi ack that 
the Board Be revtrsined from ottempting to collect from come 
plainante on account of rent any croater cum thon 99,000, and 
ether epecifie relief to that emi, They de net ask that the 
report of the appraicers be reformed according to the facte 
ami offer to pay rental in accordance therewithe 

ts the Seorse case it wus helds 

"Za long o8 appraisers act honestiy amd in good faith, 

they have a wide diserstion ee te their eetheds of rresedure 
and souree of information, Their conaluaicne, in the sheenee 
ef fraud or mictake, will be binding upon the sartios,* 

Fortherusre, comclainante de act show that by their 
bill or proof they are in any moammer or te any extent injured 
by the appraiacsent ae reported, They, with Stuser, have for 
Fears occupied the ten ieta as a single piece of property for 
& Sertain business cued and eonducted by them, and have paid 
the rental therefor in one lump cum and sacepted receipts 
therefor in the aame of the three lessees {nat according te 
the alleged cumership), and zithout notifying the Moard of 
their esparate holdings of the leasse, presumibly for their 
_ +©wm conveniences and benefit.  Tenes, they hare shown ao 
injury from on appraisement as a cingle piece of property 
in acecrdance with their use, cecsupation oad trectment of the 
ome. 4nd they cannot complain that the Board treated them 
88 cmnere of a single piece of croparty und lieted the prox 
pexty ec euch, treeting then as joint tenante of both lot. 

The decree is reversed and the cause ia remanded 
 *‘Sith cireetions te diemise the bili for want of equitye 
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FRED HILLEN GREFILS COMPANY, } 
Appelisnt, 


APPEAL FROK 
CIRCUIT COURT, 
SOGk COURTY. 


‘190 1.A.169 


WE. JUSTICE GHITH DELIVERED THE OFIEION OF THE COURT, 


A fvdqment by confsesion for $1964.30 acsinst George 
Jones and Jasob Ports, Jr., in favor of the Fred Willer 
Brewing Company *1e entered by the Girevit Court of Cook 
Sounty, om a nary and cognovit Aucust 18, 1911. Upon action 
mide by both defendants, leave was siven by the cours to the ~~ 
Gefenianta te plead to the declaration, and the cause ese 
set upon the trial calendar of the court to be heard uron 
ite merits, the judement to stand as security. A plea of 
general isee was filed by both defendante, 

The someovit, on which the juienent was rendered, 
wan based on a power of attornsy to confeas Juisment at any 
time thereafter, embodied im the uote, sicned by both d¢e 
fendante, which wee deted April 3%, 1911, for $1,900 <ve on 
demand, peyable to the order of Fred Viller Brewing Company, 
with interest at five ser cent. after date until paid. The 
warrant ef attorney avthorivad confection of Judrment for 
euth wn amount ac aight arvaer ts $3 weeetd thereon, tevether 
with caeta and $49 attorneys? faces. 

The jury raturnsd a verdict finding the ieenes for 
she detestante, end? Juderent es entered am the verdict. 

From that tvdzment the plaintiff presecvte;s this apresi. 

| Prom the resera 1% aprears that ths defendants 
were the leseses af the prowisas 2t 7234 Ysat Fond etrect, 
Shicags.,  Thsy prerosed to the plaintiff, «2 sorperaticn 
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sonditions, ineluding the inum to them of 71,909, they 
“quld use exe@lusiveliy in their ssioon businges the Graucht 
baer manufactured end «cld by the plaintift. Thia pxronoesal 
wae acsertad Sy the plaintiff and « eontract was entered 
inte between the plaintiff and defanidents, im which it vas 
agreed: (1) that the pluiatiff would sell toe the defendante 
ail the malt liquor which they sich? need, une, s@ii, coe 
eume or give sway upon the said premines at the following 
prices, cash on delivery: the brand known as "High Life,*® 
$8.90 par barrel; brand known aa *Pilsensr,* $5.69 per 
barrel; amd bottled beer af eaiad fivat porty*s sarket price. 
{2} That tha plaintiff would ioan te the defendants the 
wm of 23,03 to be seured by shair judguent note payable 
on demami and would aiso Ioan the dsfendantes cixty tabies 
&ada 240 shairs, The defendanta aerscd te purchase from 
Sh@ plaintiff and pay therefor at the prices abore sentioned 
aid the dranght eit liquer and @ichty per cent, of the 
bottied hear used, sold, sonsused of civan avay by the 
dafamiante wpon the rresiees during the neriad of tha acrete 
#3nt; und further agresd to maintain a saleon on thea premises 
durlag the veried of the acraement. It wae further agreed 
that in the event that the defendants felly complied ith 
Sli tha terma and sonditions of the seraeseat, thea, ures 
the expiration ef the agreament by lapses of time, the piaine 
tigf would deliver wo to the defendants the note far 71,000 
and Gancal the iadebtedness, The agracment «se to be in 
full forsee and effect to and including the Slst day of Setoe 
bar, 1915. The agrsesent eas in writing and Suly siened 
by plaintiff and dafenidants, 

At the tine of the exesution of the acrezement, the 
fete sued on for $1,500 mentionsd ia the agreament #as exe= 
outed and delivered br the dafeniante, 

The evidenes on the pert of the plaintif{ tenia toe 
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ahow that a shext tine after the agreament was male noraly, 
in duly aad August, 1911, the defendesta vere not living up 
te ami performing the akeve centract, sa! sere aelling dreeght 
Seer samufactured br other pactics, ani that they acntinusd 
te Violates their contrant gurtaz the ietter part af July 
end the firet part of Awrust. Om the lath day of Avgeat, 
191i, the note was pleased in judgement and the chairs ani tablea 
leaned toe the defendants by the gleintiff were remorad from 
Be waiovn, The dofsndents adeitted in their testimony that 
O& twe specific setesions, namely, about July 43h, and Auguat 
iSth, they purchased several berreia of beer for use in 
Cu@it aeieon buscinges from the Garden Gity Brewery. The 
@vigence for the plzintizy? tended ie show that they sede 
other purchsses of draught beer. tke defanisats uncertock 
to juctify their purchase of draught beer from the Gerden 
Sity Brewery oy testifying thet on Fudy 4, i911, they tele- 
phoned the plziatiff for Geer anc were told by costone at 
the brewery that it eae tec late; that mo ont eee at the brete 
éxry except the eatcheanm anc he could met deliver beer, 
the other cseseicn they «ere told by eomeone in anewer to 

Selepaons aormunication that the dslivery racen wae ont end 
they woulé heve ts wait until its neat trip before bser 
cewld be delivered, 

In cur cpinion, the treach of the contrast by the 
aéfendante was proved and admitted hy the dofendentea, «nd that 
the exeuses fer the breach ettexrted to be mede by the de. 
fendants did net chew any juetification of the aetion of the 
defendants in viclating their contrast, and dees net surpert 
the judement, ani the judguert ic unwarranted by the evidences, 

The guicrent suct be veveraed fer erroneous ewlings 
in admitting eviderme, The gourt erred in admitting the 
telephom converssticn beteeen the defendent Perts and sorte 
one st the brewery, sho smowered the telephone qsll end claimed 
to be the bookkeeper for the brewery. It is not shown dy 
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tha-evidencs sho the serson *a¢ wn anseered the telephons, 
ner #se it shorn that he waz known to Ports, the vitnesa, 
or that hie velee vas recognised ca being that of anybo-ty 
known to the defendants, or suthorized te speak for the 
Piaintiff, (7. Obermann Brewing So. ¥. Adame, 38 Til. App. 
840; Kimbark v. Yllinois Ger & Zquiprent Co,, 103 i¢, 535). 

The court eles erred in aduitting the tectimeny of 
Winestenburg, whose suthority to epeak for the pistatiff amt 
bind the plaintiff by a conversation ar conversations recsived 
in evidence beteeen Wineterburg end the arente of the defone 
dente wes not preved, fee borden ef procf ef evtherity of 
an agent is upon the party desline with auch agent end no 
preof whatever was offered by the d«fendsnte to shor Fine 
etenburg's authority. (Scheenhefen Prewing So. ¥. Yengler, 
57 Ili. App. 184; Bleckmer v. Swemit Coal and Hining Co., 
187 T11. 33). 

We think the court erred in sllesing the crosge 
@xemination of the witnees Finetenburg wpom « matter net 
covered or even avgcested by hic direct exeminetion, This 
sitness was called on behalf of pleintiff anu hie direct 
tectizncny was limited coliely te the identification ef the 
Simmetures of the defendants om the note in question. On 
oros@-exeminaticn the dsfeniente sere permitted te ask his 
whet hie duties were and whet he did for the plaintif?. 
This was not a proper crongeexemination, The jucement is 
revereed ami the cause@ is recendes. 


| PRPERSED AND REMANDED. 
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CORR GFERYSTAL, 
Appsilas, 
va, SIRSUIT SOURT, 


GoGETT, 


) Z 4901.8, 179 


wa. geerion aah eu PTEIO" OF TSE oouet. 


A jJwzigrent by confession esa entered Decerehsr 7, 
1919, in the Tirevit Cow't of Geck County, on a Jotcment note 
fer $1,440 meade by John 9%. Level end David BH, Graig, payable 
ts Jotm Chrystal, dated May 18, 1915. ke Joieteent was 
for $1,500.70, being fay the fane of the note with intereat 
and sntternesys’ fees previded fer in iha note, 

Afterwesde the fisiement wae opened up sel the 
dafendonta given leave to plead, ‘They filed three plese: 
(i) the senersl incve; (3) failure of considerstian; snd 
(2) want of consideration, 

On the trial before the court «ith a jury, the 
pisintiff offerad the note in evidence and roated, The 
defendanta Shen attempted to make ont their allesed da tenes 
to the note. £% the sles of wii the avidense, the court 
dirested the jury to return « verdict finding the issues for 
thé plaintiff, and the verdict haviag been returned scoorde 
ing to the direction, & judgment eas entered on the verdiot, 
Upon o curatfua review of the evidence, we do not think that 
it tended to prove cithsr plea of the defendante and that the 
sourt, theré7ore, properly directed « verdies in favor of the 
pacinwiil, Tos evidemis docs not shoe @ want oF comsiuertae 
tion fos the mote, The plen averse that the note was sade 
without any good or valuable cuasideration, Tho evidence 
efitered by the defendants shows that the mote in question 
Wee given in s¢ttlewent of a iseeult then pending beteven 


appolies, the plinintiff, emi aypélient, John &. Level, for 
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oom 
fraud ami deceit, and szliszo in consideration of a Baiance due 
en teo promiesory notes given by Level and Craig, defencants 
bélew, upon ehich certain payecenta had been wade, igsving a 
balance dus on the notes of 71,440, and thet when the aote 
da Question was exsouted aud delivered, the sbove santioned 
notes for $2,000 and 71,750 respectively, were eurreadered 
and marked “paid in fuli, May 23, 1914,* ami terned over te 
the defendant Oruig, whe, at that time, paid $900 oa the 
astes, Ths evidenea, therefore, shaws a good consideration 
fer the notes eued on. 

There was no evidence offered by the defendanta 
tending te prove a failure of consideration, Thea plea avers 
that the consideration of the note has eholly Zaiied, This 
pide’ wag not suatained by ths avidease. If it be sesuasd 
that the certificate for fifty shares of stock, conceraing 
whish a large amount of evidence wae offered >y defendanta, 
was invalid, the evidenes, severtheisss, fails te show an 
entire sant of consideration or an entire fei lore of considere 
ation, as the umeontradicted evidence shows that the mein 
Soneideratioa for the note saved on aa the payment of the 
Balsnoe Upon the prior mactes above sentioned, and the sencélla~ 
tion and surrender of the notes and the dismisesl of the evit 
pending ugainet the dufeniaats. The evidence shows that 
the certificate for fifty sheres of stock of the Steckyarda 
and Transit Company was walid end thet it hae siwsye been 
réeteined by the defendants, The court 214 not err in di-+- 
resting the verdict. The jwiement is effirmed, 
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MR. JUGTIOE SMITH DELIVERED THE OPINION OF THE COURT, 

fhe proceedings, issues ani facte in this litigation, up 
to the time of the filing of the bill of review herein, are set cut 
fully in Austin State fank ve Elizabeth “Yorrison, Sxecutrix, et al., 
133 fll. App. 349, and need not be here repeated. 

Upon the filing of the bill of review by the Austin State 
Bank in purauance of the above decision of this court, issues were 
duly formed by ths answers of the defendants and replications there- 
to. Tho cause wae then referred to a master to take proofs and re- 
port his conclusions of law and fact. the testimony was taken be- 
fore the master and appears in the record as a part of the master's 
report. the findings of thse master's report fully cover the ques- 
tions involved. They fully sustain the averments of the bill of re- 
view filled by the Austin State fanke ¥Frem the findinca of the maste 
it appears that the original complainants, John J. and James 0. “Vorri- 
gon and William Sullivan, filed their original bill of complaint as 
set forth in the bill of review on March 19, 190i, and that upon that 
date process was issued upon the aaid original bill and was served 
upon Gecrge Il. O'Srien, who duly entered his appearance and filed hia 
anawer, and that the complainants in the original cause filed théir 
replication to said answer; that by an order entered varch 1%, 1991, 
Hdwin J, Zimmer was appointed receiver of the firm of J. J. worrison / 
& Go. & O'8rien, and that he qualified as such receiver. The te 
bank haWing filed an intervening petition, the receiver filed his 


erosa-pet) on in said cause, and the bank filed its answer to 4 
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gaid oross-petition, and issues were joined upon said interven- 
ing petition of the bank and the cross-petition of the resoeiver, 
Testimony was taken and evidence offered in support of the petition, 
crose-petition and answer, und a decree was entered December 41, 1802, 
in the original case as set forth in the bill of review, and that 
eaid decrees was taken by appeal to thia court by said John J. 
Worrison, and the decree of the Superior Court was affirmed. An 
appeal was presented to the Supreme Court, ard that court, on 
December &, 1794, reversed the jwizment of this sourt and the de- 
cree of the Superior Court, and remanded said cause te the latter 
court: that, after the filing of tho mandate in said orizinal 
Cause, the cause was redosketed in the superior vourt and an order 
Was ontered by that court requiring the Austin State Sank to deliver 
to the receiver the warrants of the Town of Cicero purchased by it 
from {Thomas O'Brien, and dismissing the intervening petition of the 
said Austin State Gank.» Subsequent to the rendition of the dooree 
in the Superior Court, in which the court found that the sole consi- 
deration for the endorgement and delivery of the warrants by said 
George i. O'Brien, a member of the firm of J. J. Morrison & Go. & 
O'wrien, to his father, Thomas O'Srien, was a previous indebtedness 
of said George I. O'srien to hia said father, and that said Thomas 
O'Srien was acquainted with the business and affairs of acid co-part- 
nership, and was chargeable with the knowledge that ail said warrants 
were the property of aaid co-partnership, the intervening peti- 
tioner, the Austin State Bank, complainant, diecoverod that at the 
time the warrants in question, in said decrees described, were endors- 
ed and delivered to said Thomas O'Srien by George I. O'srien, the 
‘warrants were se endorsed and delivered in partial payment of an in- 
dedtedneas then due and owing from said co-partnership, J. J. Morri- 
ipon & Co. & O'Urien, to Thomee O'Srien, and rot for a debt past due 
said Thomes O'urien from hia seid son, George I. O'Brien, and that 
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said knowledge was first obtained by said bank after the affidavit 
of said Thomas O'Srien was filed in said original cause July 15, 1905, 
as eet forth in the bill of review: that ot the time of the making 
of said co-partnership agreement between said John J. and James 2. 
Morrison, William Sullivan and George I. O'frien, it was agreed that 
eaid J. J. Morrison & Go. should receive sixty per cent. of the net 
profits of their partnership ventures, and that said George I. O'Srien 
should receive forty per cent. of such profits, and it wae further 
egreed ut that date that Thomas O'irien, father of said Gcoorge I. 
O'Brien, should be employed by said firm of J. J. Morrison & Go. & 
©’Srien, os superintendent of the various contracts being executed 
by said firm, and shonld receive therefor twenty per cent. of the 
profits of said firm, which was to be charged against the share of 
the profits to be so received by George I. O'Sriem; that Thomas 
O'Srien was ao employed as superintendent during the summer and fall 
of 1901, and was not only entitled to a sum equal to twenty per cent. 
of said prefits of the said partnership business, beth tas also 
advanced sums of money to the partnorahip for materisis and wages, 
the exact ssount of which ia not shown by the record; that George I. 
O'srien, as a member cf said co-partnership, was authorized and had 
authority to receive said certificates described in said decrees as 
having been received by him and wow entitled to endorse the same and 
deliver them to said Thomas O'Srien in payment of the said partner- 
ship debt to said Thomas O'Srien; that said Thomas O'irien received 
the warrants of the Town ef Cicero as set forth in the petition and 
bill of review at the face value of $2205.59, to apply upon the 
gmount due him from said firm, and such warrants thereupon became 
the property of said Thomas O'Brien, and that aaid bank, in purchas- 
ing the same for the sum of $2209.50 from said thomas O'Brien, waa 
lacting in good faith and waa fully entitled to receive the proceeds 
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the master found the facts as stated abowe and further 
found that said dimmer, as receiver, received from said bank on 
#aid warrants said face value; and received, by order of court, from 
the defendant, Jeorge I. O'Grien, $634.21 derived from the American 
Bonding & Trust Jompany, and also received from George I. O'Srien 
the sum of 4808.80. The master, in his report, finds that a rule 
was entered upon all the complainants in the original bill of com- 
plaint, to close their proofs in the cause. He finds that the proofa 
so offered on behalf of said complainants in the original bill failed 
to sustain the allegation of the original bill of complaint, and, 
therefore, recommended that the original bill of complaint be dis- 
missed as without equity. 

the master further recommended that « decree be entered 
herein, reviewing and revising eaid decree entered Csctober 15, 1995, 
and directing that no further proceedings be taken thereunder. 

Objections to the report of the master were filed in be- 
half of William Sullivan, the sppellant, as follows: Firat - that 
tho master in chancery has found as a matter of fact that Thomaa 
U'Srien was employed as general superintendent by the firm of J. J. 
Yorrison & Co. & O'Brien. The second and last objection is that 
the master haw found that the warrants of the Town of Cicero, amounte 
ing to $2209.50, sold to the Austin State Bank, were at the time of 
said sale the property of said Thomas O'frien, and that said tank 
was fully entitled to purchase and receive said warrants. 

the findings of ths decree entered in favor of the Austin 
State Gank fully cover the averments of the bill of reviow and the 
findings of the master's report, which it approves, and overrules the 
exceptions theretc, and, among other things, finds that the Austin i 
State Bank is the sole owner of the warrants issued to the treasurer 
‘of the Town of Gicero, and that the amount of the warrants had been 


paid to the receiver, Zimmer, of the firm of J. J. Morrison & UO. & 
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O'Brien, im compliance with an order of court te that effect, and 
ordera the receiver to give up all claims to any right, title or int- 
erest in the warrants, and that, after paying sclicitors' fees for 
their services, finds that the bank is entitled to receive from the 
said Zimmer, as receiver, the sum of $2208.59, being the proceeds of 
the warrante of the foun of Cicere, leas its proportionate share 
ef the costs, including receiverta fees, disbursements and mas- 
ter's fees, which proportion the court finds to be the sum of 
$760.75, which, being deducted from $2207.50, leaves a balance of 
$1447.80, which sum the receiver is decreed to pay to the Austin 
State Bank. The decree further directs that the decree entered in the 
original case on October 14, 1995, reversing the original decree 
entered December 31, 1902, ia reviewed and reversed, and that no 
further procsedings be takon thereunder, and that the deores, on- 
tered December 31, 1992, in the original cause, atand in full forse 
ani effeot. 

The decres onterei on the same day, April 11, 1013, in 
favor of George 1. O'Srien, finds that no objections or exceptions 
had bean filed to euch parta of the master's report as are in favor 
of Seorge i. O'irien, and that the report, in a0 far aa it is favor- 
able tc said O'hrien, be approved: and further finda that a rule 
was entered upon the orisinal complainants to close their proofs 
in this cause; that the proofs offered in their behalf failed to 
sustain the allegation of complainants’ bill of complaint in the 
original cause, and that the bill of complaint in the original cause 
should be diamissed as without equity, and that ceorge I. o'arien 
is ertitled to reseive from the receiver, subject to the provisions 
yherein, the aim of ghii.eo, and also the gum of $534.21, lesa his 
proportion of costs and fees allowed to the receiver and the re- 
eeiver's eclicitors, which proportion of costs the decree finds 


should be deducted from said amounts, and that the balance of said 
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items, amounting to £798.8%, is the amount in the handa of the 
receiver and representa the interests of George i. O'Srien in 
the effects of said co-partnership firm of J. J. “Morrison & Go, 
& G'srien, in the hands of the receiver, 

The decree also finds that on August B24, 1904, George I. 
O'srien, in writing, for good consideration assigned to J, B. O'con- 
‘nell, all of said O'urien's right and title in the claim which he 
then had or might thereafter heave in the effects of said co=-partner- 
ship, and orders that said receiver turn over to ani pay to said 
J. 3. O'Gonnell, the sum of $796.8%, and orders that O'donnell 
shall recover from the original complainants the sum of 4544.58, 
as and for the costs and fees paid to the receiver arid the reseiv- 
er's fess and expenses allowed to him, which were deducted from 
seid moneys paid to the receiver by feorge I. O'Brien, and that 
Js 8. O'Connell have execution therefor. 

It ie first urged as a ground for reversal that the record 
contains no evidence showing that an account had been taken of the 
business and assets of the firm and hence the Superior Court had 

ne proofs before it by which to determine what shares any one of 

the members would -be entitled to receive out of thoze assets. This 
Contention is without merit. fhe averments and prayer of the origi- 
mal bill, calling for a partnership accounting, were abandoned by 
the complainants in the orizinal bill and no accounting wae contend- 
ed for, or was had, ard no proof waa offered by the criginal conm- 
plainants bearing upon the question of an accounting. As the ori- 
ginal cause waa presented in the trial court, and on appeal in this 
court, and on a further appeal to the Gupreme Court, the cnly ques- 
tion litigated was, whether the receiver or the bank was entitled 

te the warrants purchased by the benk from Thomas O'Srien to whom 
they had been transferred by George I. O'Brien, a mamber of the eo- 
partnership, in payment of a past due debt, mot from the co-partner- 
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ship but from George I. O'arien. (Morrison v» Austin State Sank, 
213 111. 472). ‘The original complainants, ineluding the appellant, 
Williams Sullivan, having abandoned in their ertcinal bill for an 
accounting and diaaslution of the ce-partnership, all right to an 
accounting and te a dissolution of the co-partnorship, end having 
prosecuted their suit for the sole purpose of determining the above 
question, camnot now be heard to claim, ae a basis for a reversal of 
the decrees entered on the bill of review, that there were no proofs 
before the court by which to determine what shares any one of the 
members of the firm wae entitled to receive out of ite assets, but 
must be serfined to the issues «hich they have presented ard liti- 
gated as above set forth. Having made ne objections to the mas- 
ter's report cr exceptions thereto, raising the question of wart 
of proof on the accounting lceue presented by the original bill, al- 
thoush ruled te make their proofe om their dill, the appellant 
cenrnot now for the first time raise in thie sourt that question. 

Ry the decrees entered in the Guperior Court on the bill 
of review, which ere now before us, it was sought to terminate the 
recetverahip by dismiesal of the original bill under which the re- 
ceiver was appointed. It was proper and equitable to decree that 
the procesds of the warrents in the hands of the reosiver be paid 
to the bank from whose posseselon the receiver originally took the 
warranta. it was likewise equitable and proper to decrees to George 
I. O'prien, or to his assignes, J. 8. G'Conmell, the mefey received 
by Zimmer, the reseiver, from George I. O'srien, leas O'rien's 
proportionate share of the soats and expenses of the receiver, for 
O'Srien paid the money to the reseiver. Jo equitable right was 
ghown in the complainants in the original bill to the money re- 
eeived from ceorge i. O'arien, ox ths proceeds of the warrants re- 
 eeivea from the bank, and it was equitable and just and in accord- 
ance with equity principle to dismies a bill for partnership ac- 


“gounting for want of equity where no evidence is offered supporting 
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the bill, or where the evidence leaves the matter in auch a state 
that it is impoesible for the court to state an account. (Donald- 
aon v. Donaldson, 237 1llle 315). Aa stated in Coates ve Cunningham, 
#0 ill. 437, “the receiver is the officer of the court, and his 
holding 1a the holding of the court for him from whom the possesaion 
was taken.” it is proper on the tormination of the receivership te 
put the parties in status quo, or sa nearly so as possible. This 
requires a return of the property to the parties from whom'the re- 
ceiver tock poasessien. “o question was made before the master or 
before the Superior Court concerning the findinza of the master 
that the moneys should be so returned. The appellant, having filed 
no exceptions to the master's resort recommending the return of the — 
proceeds and moneys, after deducting the costs and expenses, is 
bound thereby. (Jones ve Crary, 234 111. a). 
In regard to the decres ordering the money paid to the 
Austin State Bank, no partnership accounting was necessary in any 
event. it wae not incuxbent upon the austin State Sank to erter 
upon such proofs for the reason thet its right to the proceeds of 
the warrants sas not affected by such accounting. That decres was 
net entered upon the theory of awarding the funds in the receiver's 
hands te the State Gank as a part of the share of George I. O'Srien 
in the assets of the firm. According to the finding of the master 
from the svvidence and the findings ef the decree, deorge I. O'Srien, 
as ea member of the firm, had the right and power to pay to vhomas 
O'Srien for services rendered to the co-partnership and for money 
advanced on behalf ef the co-partnerahip, the warrants of the Town of 
Cicero, and thereby give said Thomas O'Srien a good title to aaid 
warrants, the consideration therefor being the indebtedness of eaid 
firm tc said Thomae O'srien, 
As to the deores in favor of George 1. otirien and hia 
_aseignee, the right of said O'srien ss a partner to the moneys which 


he paid over to the receiver was not questioned by appellant or the 
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ecomplainante in the origins) bill and neo proofs were offered show- 
ing that the money did not belong to him. Yhen the somplainants to 
the originai bill abandoned their claim to an ascounting from George 
I, Ot#rien ard aherdoned also their adverse oleim, if any, to the 
moneys paid by him to the receiver by refusine to offer proofs pur- 
suant to the ruling of the master to do s0, GCsorse I, O'Srients 
title, or the title of his assiznee, to such moneys was not contro- 
verted, and tho decreas was entered upon the theory of awarding the 
funda in the reseiver's hands to the partise whe paid it te the re- 
Géiver and not to him se his share of the aavets of the firr, 


The decrees are offirned, 
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This 19 an appeal from a deores on = bili of forse 
2leguve entersd in the Surerier Gourt upon a Haater*s revert 
Zisding the facts allewed in the bill anc recommending « 
desres, The bill aliezea, as a ground for declaring the 
whole injebtednese due, that the tex¢e iecaily ievied for 
12607 were not peid and the premises were <old for sid taxes, 
ané thet there had been no redeeption from the suis. 

Objections and exceptions were filed to the Zzater'e 
report which were overruled by the court and the rerert of 
the Waster waw approwed and confirmed. The decree is in the 
ususel form of a forecicaure dacres, 

Xt ie urged om behalf of appellants that no eviaence 
4a contained im the record showing a tax sale or deed upon 
the property covered by the mortgeaes. The secord originally 
filed by appellants was a prascips record which omitted all 
of the 6xhibits attached to the Zusterts seport, which were 
duly filed tm court with the report. The sbetract shows 
that there wae offered in evidence a certified copy of the 
tax ¢osd to the presiags in question. Tht record faile 
te show that eppellante served upon eprélies or hie attorney 
any notice oF the tims anc place as to when and where he 
would file hic prascipe for the resord in the cause, tose ther 
with the scepy of the praccips as provided by statute.  Appele 
lea bed ne opportunity, therefore, to meke the reoord wore 
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eomplieta, or have it inciude the omitted evicence, or file an 
additional praecipe requesting the clerk to certify such 
acditional perts of the record ae might be nece@ssary and 
ascirabie for a review of the decrees, Gron thie atate of 
the record appeliants argue that ne evidence is contained 
therein shoving any tax sale or dcead upen the property. Sub= 
sequent to the filing of the briefs, apreiiee has filed a 
trenacript of additional partes of the record, inciuding the 
@exhibite ctteched to the Mester's report. These exhibite 
shot & sale for tases on the premis¢s in quietion, ens & 
taz Goed theracef 2s nverrad in the bill ef carrpliaint and 
shown ty the Muster*e rerert, We hewe littie catience scith 
thia manner of presenting the reesrad for review and then 
arguing om the cause tron the basiea of the want of much 
evidences. 

fne further centention tn made thet not ené “cintiiis 
of evidence apreara in the record showing that csompicinent 
hed sicected toe and did decisre the shele indebtedness dive, 

The counsei for arveliante, we aseute, would hardly aimit 
that they are not familiar with the case of Curren +, Houston, 
B01 Tii, 442, which holis thet the exercias of such option is 
indicated by “he filiat of = bil] te forecies6; that the 
determination on the wart of the holder of the motee ta File 
& blii for tee forectiosure of the trust demi for the satire 
incebtedmess ani csusing the sume te be prepared and Tiied 

in purevance of such cetersination ie « sufficient eiection 
to deslere the whole sum due ami ta ontitie Bhim t® ssintaia 
hie bill, 

Te have ¢xecined the record, inciniing the evidenee 
contained therein, end we are of the opinion thet it soundantiy 
Sustains the deerge, ami se find no ground for the revereal of 
the decrees, The decres is affirmed #ith ten per cunt. dssages 
fer prosecuting the appesi for delay, aa provided by Section 23, 
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Chapter 33, R. 8, and the coats of the additions] record 
filed in this court on June 3, 1914, sre to be taxed agcinet 
“appellants. | 
DECREE AFFIRMED. 
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5 Ma, JUS TCH ouEoH DELIVERED THE OPINION OF THE GOURT. 4 
There have been four trials of this case, ineludirg the 
trial On revilpw. there have been two appeaia te this court prior 
Ae this present appeal. (Qensoxe ve Chigago Gonsolidated tTrac- 
- Ue, 189 lll. app. Dees Same ve. Same, 175 id. 484). In the 
“opinion filed in the second appeal is a genoral statement of the 
‘Pleadings and evidence which ia sufficient for our present purpose. 
‘ . it de argued, firet, that the evidence dese rot fix lia} x 


opniity for appellee's injury upon appellants Upen a review of the 
















vidence bearing upon that question, we are unable to agree with the 4 
ontention of appellant. it is sontended that the holding af thia 
on the first appeal, that the evidence failed to sustain the 
eslizence charged, is binding upon toie court. ‘the evidenee in the Li 
sord before ua ie quite dicferer't in materlal respects from that Ye 
‘in the record en the first appeals tf it be concededs=*dhtah we de } 
not concede) that upon the on atate of waste @ previous holding 
of this ‘tities upon a question ae fast «ould be binding upon the : i} 
Gourt on this agpeal, it clearly appears, we think, that the evid- { 
in at least tne impertant ‘particular aisters materially from 
the. evidence on the firat trial, and we are of the opinion that we 
ust decide-the case upon the evidence in the record now before us. 
It appears, *¢ think, that in some respects new evidence 
. as offered bearing upon the question of negligence ao that this 
court, in its opinion upon the first appeal, was dealing with a dif- 
rent eituntion from that which the present resord discloses, ria, | 


f the material linke in the evidence shoan in the present record 
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age 
Was missing on the first trial. ‘the testimony, which traces the 

oar om which the accident happened from the time it left the barn 

in the morning of the day up to ani until the time of the accident 

te appelles, fairly tenis te show that the wire which fell and ine 
jured the plaintiff was not used or examined or handled >y any eon- 
ductor or setormen during the day prior to the time of the ascident,. 
There was no oocaelicn for the use of the wire and nothing was done 
with it by either Sarnett or Smith, who preceded the plaintiff asa 
Conductors on the car in question durin: the day. “either Sarnett 
nor Smith testified on the first trial of the case, and no evidence 
was introduced as to what had osourred to the oar apart from the 
trips it took, betweer the time it left the barn in the morning and 
the time 14 was turned over to the plaintiff ac senductors The evid- 
enes tends to show that the oar sas not in actual use from August 
16th to Auguat 1¢th and that during that interim 1t was stored in 
the tarn, Appellant claims that the car was inspected while in the 
bern sometine after its return to the barn on Auguet 10th. ‘The 
manner of inspesting the oar shown in the record, and the evidence 
as to the position of the scar in question in the line of cars in- 
Bpected by the inspector for appellant afforded a basis for the jury 
fac conclude that the wire in question, which fsll from the roof and 
Came in contact ith plaintiff's hand, was not inspected in the barn, 
| 4 that the defect in the wire, nacwly, the absence of a plug and 
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the absence of insulation shown by the evidence, existed when the 
ast inapection tock place, and wae not diacovered at that time, 

if the car in question was the last oar in the line imapected, as 

| ere io evidence tending to show, the turring on of electricity 

hen the inspeetion wae made in the manner described by the evidence 
| d not reveal the absense of the plug or the absence of insulea- 
Rion on the wire: for, if that end of the car was not onmled. atte 


y other oar, the wire, ae it tung in the canopy of the car, would 


not be harntled or used in the tnapestion; and the absence of pid 
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rubber plug and the Insulation sould only be discovered by taking 
down the wire and examining it. ‘there is no ovidence that thie was 
dons. 

the duty to inspect was, of course, upon the defendant, 

appsllant, and could not be delegated. It was the duty of appellant 
to furnish the plaintiff a safe place in whieh to work, Non-compli- 
ance with thia duty te not one of the ordinary risks aeaumed by the 
servant. (Sonato v- Peabody Coal Co., 248 Ill. 422-05; Armour v. 
Golkowski, 202 ids 144). YThia duty of the master to furnich a safe 
place to work is a continuing duty, and if, while the servant ie 
Working, the place isa sade unwafe by roason of the master's negligence 
without the servant's knowledge, the master is liable for the injury. 
(Commonwealth Sleotric Co, v. fiooney, 154 ille Appe 275), Yhe sor- 
Varnt may aseume that the master has provided a reseonmably safe place 
for him to work, unless he is chargeable with notice that it has not 
been done, or if such unsafe condition waa so apparent aa to have 
been obvious to a person of ordinary inteiligenss, in shich event 
he woul have assumed the risk of injury from euch defest by volunta- 
rily continuing in the service. (Senato ve Peabody Coal Co., supra: 
Schillinger bros. Co. ve Gmith, 235 ill. 74). The evidence does not 
show that the sondition of the wire wae so apparent us to have been 
@bvious to o person of ordinary intelligence or even to one of apeckal 
training and intelligence in euch matters, for neither of the conduc- 
‘ters who had charge of the car in question on that day prior to the 
‘time the car came under plaintiff's oharge, noticed that the rubber 
-_ or the insulaticn was abeent from the wire, althourh 1° hung 
tn the canopy of the car just above their heads while they were serv- 
Ang on the oar. These questions wore for the jury to decide on the 


Desaence and under the instructions of the sourt, and we think there 







is no justifiable reason for us to interfere with the verdict, for 
® was sufficient evidence before them te warrant the inferences 
negligence om the part of defendant, which were drawn by the jury. 
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wha 
The question for the jury to determine was whather the wire on the 
trailer oar was out of order or not when tho plaintiff took charce 
of the oar as conductor. If it waa out of order, the defendant was 
negligent. Ye cannot say that the evidence faile to show that the 
wire was out of order. On the contrary, wo think the evidence tande 
to show that the wire was then out of order. 
| It fe contended on behalf of appellant that counsel for 
plaintits during the trial made improper remarrys and prejudicial 
preterszes to the effect that there wou material evidence in the 
case whieh the defendant had in ita power to produce and refused 
to preduse: ard that the plaintiff was otherwise being oppresaed 
and obstructed urmecessarily in the presentation of hia case. 
Gounsel for plaintiff served notice on defendant to pro- 
duce certain documentary evidence, including the trip sheets of 
plaintire, anderson, Sarnett ard Smith, an? ether documentary evid- 
ence which had been used on former trials of the case. Plaintiff's 
Denes was notified by defendant's attorney that these documents 
could not be produced; Dut, notwithstanding such notice and not- 
withstanding the testimony of witnesses to the effect that the do- 
‘ounentary evidence called for had been lost, ccunsel prodseded to 
carry on @ protracted investigation by calling several witnesses 
connected with the deferniant in various capacities, and by questiona 
and remarks made in the preaence of the jury insinuated that the 
defendant had the evidense in question ani was able to produce it, 
and that it was being improperly withheld for seme wrongful pur- 
pose by the defendant. Upon an examination of that part of tho re- 
eord showing the examinations on this point and the remarka of coun- 
gel for the plaintiff in arguing in favor of hia right to make the 
“examinations whieh he was erdeavoring to make, we think that coun- 
el for the plaintiff exhibited extraordinary persistence which was 
necessary and was condemned by the court while the examination was 
Peroseeding» The court sustained objections made by coumvel for de- 
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mien 
fendant, not only to the questions prepounded to the several wit- 
messes, Sut to the remarks made by counsel for plaintiff during the 
examinations Reviewing the whole proceeding, we are inclined to the 
Opinion that the extended examination, in an effort te produce the 
@dosurents «hich were shown to be lest, after it appeared that copies 
of the dosuments which were offered on a former trial of the ense ap- 
pesred in the recerd of such triala, and could be produeed and were 
produced without objection on ths part of defendant, was unreason- 
@blie. Gut the effect, a3 1t appears to ua, of the extended examina- 
tion of witnesses and of the remarks made by counsel for plaintifr, 
and the rulings of the ocurt tended rather to the injury of the plain- 
tiff than to the defendant. Counsel's scurse of action would natur- 
ally prejudiss the cause of the plaintiff. the rulings of the court 
were fair and correct, ard indicated no bias against the plaintirf, 
and the persistence of the counsel fer plaintiff, in his examination, 
after it appeared that the orisinal documents could not be produced, 
would naturally, in our opinion, tend to prejudice the jury against 
the plaintiff, if it had any effest upon them, We do not think that 
deferdant's cause waa in any wice prejudiced thereby or that it con- 
stituted reversible errer. 
Cemplaint is made of the aecond instruction requested by 
plaintiff, which waa as follows: 
“vou are inetructed that where two witnesses testify dir- 
ectiy opposite to each other om a material point, you are not, 
as a satter of law, bound to soneider the evidence evenly bal- 
anced evo far as those two witnesses are conesermeady, bul that you 
may regard all the surrounding faste and circumstances, and ail 
ether evidence, if any, and give credence te one witness over 
the other if you believe, from all the facts and circumstances 
@6 proven, that that witneesa't testimory is entitled to more 
eredit than the other." 
it ia contended that thie instruction was misleading and 
projudictal te defendant, and that it was the duty of the jury to 
reconcile the testimony where it could be reconciled; thet this ine 


Btruction on principle was wrong, because, if it were true that one 


tnesa did testify directly opposite to another on a materiel point, / 
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the fact that there was one against one was an importart element and 
4t wae the duty of the jury to sonsider that element of nurbers which 
the instruction ignored; and it ia turther contended that the iInetruce 
tion authorized the jury to regard e11 the surrounding facts and cire 
Cumstances and 11 other evidence, whereby 1¢ sasumed the surrounding 
facts were evidence, without regard ac to what auch facts and ciroum 
stances weree if they wore the olroaumstances appearing on the trial, 
that element was improper, for it might inelude the fact that plain- 
tiff's wife sat by him throughout the trial and the improper atate- 
ment of fact made by plaintiff's attorney during the argument, that 
"Jarnecke 1s a loyal client, a loyal husband, a loyal father and a 
loyal friend,” was one of the surrounding facts and circumatances 
before the jury. The Poople vw. Terrell, uae ills 159, ard other 
Gases are cited in support of the objestion. 
it ta further claimed that the instruction invaded the 
province of the jury to determine the credibility of the witness. 
We do net think the jury would understand the inetructicn 
ae sontended for in sounsei's critioclams. & similar instruction waa 
before the sourt in GG. & &. Is Re Re GOe Ve Raine, BOS S11. 417, 428, 
and was there held not to contain reversible orror. 
Objection ig alno made to the fourth inetruction, tendered 
by plaintiff and given by the court, which read 2s follows: 
"the court instructs you that a0 a matter of law a sore 
vant ia rot bound to inapect the appliances furnished hin by his 
maater, but ho hae a right to agaume thet the master has used 
ordinary cars and diligence to furnish bim with appliances rea- 
sonably safe for the performance of his duty: the servant is 
bouni to tare notice of such defects only as actually come to 
his knowledge, cr sé would be diaclosed by ordinary oare in the 
use to which the servant puts them in the discharge of hie duties, 
and in observing the appliances furnished him; and if you find 
from the evidence that the electric Licht ecrmesting wire in ques- 
tion was defective, av charged in the declaration, and was the 
Cause of the accident and injury to the plaintiff, and that the 
plaintiff did not know of auch defect, and by the use of ordinary 
care in observing the car furnished him, and in the use thereof 
by him, ir the discharge of hie duties to the defendant, pleintirr 
would not have discovered said defect; and if you find further 
from the evidense that the defect, if ary, in said electrio light 


eonnecting wire, was one which would have been discovered by the 
defendant by the exercise of ordinary care in inspecting ths eame, 
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or gaid car, in time to provent the acoident, you should find the 
Gefendant guilty, provided that you find that the plaintifr, at 
the time of his injury, woe in the exercise of ordinary care and 
that he wae also exercielne ordinary care with reapest te the 
Operation of aait gar during the timo he had sharrea of the same." 
{t is srgued that the inetruction wae misleading and ine 
applicable to the case. In our opinion the inetruction is mot mia~- 
leading or inapplicable to the caves. We think it states the law eub- 
stantially as held in Perm. Goal Go. we Kelly, iS* Ill+ 9, 14, 17, 
ani the gases there sited, 
instruction musbered 5, requested by plaintiff, is as 
follows: 
"You are inetruscted that as s matter of law the plaintifr 
ig not chargeable with knowledge of all defecta which an irepeotion 
of the oarein question would have dlaclased, but he le chargeable 
with those defects, and those defeotese only, which astually come 
to his notice or attention, or whieh in the usual, omlinary and 
Careful diacsharse of bia duties as senductor should have with 
ordinary and careful observation, come to his knowled«o or atten- 
tion, or should have some to the knowledge or attention of an 
ordinarily careful and prudent person acting ae sonduster under 
like oiroumstarcea.” 
Thia inatrustion is slaimed to be fundamentally uneaound be- 
Cause it ageumce throughoat that there was a defect; and it tells 
the jury that the plaintiff was chargeable with those defernts and 
those defects only which actually came to his notice or attention, 
or whioh, im the uaual, ordinary and sareful discharge of hia duties 
ae conductor should have, with ordinary and careful observation, come 
to hia lmowledge or attention: and because 1t ignores defendant's 
eontention that plaintiff was inattentive to his duties, and that 
if a defect existed prior to the accident, it wea an open and ob- 
vious one that would have been discovered by any prudant conductor 
in the performance of hia dutiva. 
there was no controversy in the evidence that the defeot 
existed at the time of the injury, and henee it could be assumed 
‘in the instruction as a fact. In our opinion the objections te the 


instruction are not well taken, 
| 
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Plaintiff's counsel, in his elesing armusent to the jury, 
said: “Now you have seen snouch in thia case, ani you know enough 
about men, you tnow srough about what hae transpired during the 
past ter years to know that Jarmecze ta a loyal olient; you have 
Peazon to believe thet he fae a loyal husband, & leyal father ard a 
loyai friend.” 

Thic statesant was objected to by counsel for defendant as 
havirgs no business in the case ond wae entirely improper. ‘The ob- 
jection was sustained. 

rhe remark waa improper. There was no juatifleation for 
making it. in making it, counse] appealed to matters not in evid- 
ence, and in themselves» wholly irrelevant te the case, and manifestly 
improper to refer to tn argument. if we sould see that the remark 
had any effect upon the jury, we would boa compelled to reverse the 
Juagrent under the holdings in Jones 4 Adam Co. ve Uoorgo, Bo7 ill. 
843 woGarthy v. Spring Valley Joal Uo., 232 id. #73; and other de- 
sistons in this juriediotion. Sut @e cannot say that there ie any 
bets to be found in tho amount of the verdict for the conclusion 
that the Jury allowed the improper romarks of counsel to eway or 
influence them to any extent. wo cannot regard a vwerdist of $5,000, 
upon the evidence in the reoord, a# at all excessive, or that it was 
reached as a result of passion or prejudice, or, that it was the re- 
fsa ef consideration by the jury of the matters above referred to, 
oo brought to their attention by plaintiff's counsel. It 
was hermlese errer, we think. 





¥e find ro error in sending to the jury the exhibite 





offered in evidence, 
rhe juigment ic affirmed, 
APPINSEDs 
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GTO BERGMAN, ) 
defendant an Brror, ) 
VS. \ f SONICIPaL, GOURT 
THE SUPIRS Tua COMPART, be of oF GHICGASO, 
{a Seorporstion), -y Z 
Plaintiff in tab / 


ah. JUSTICA GHITH DELIVERSS THS CPIRION OF THR COURT. 


This writ of error brings before usa for reviex a judesent 
in the @unicipal dourt entered on october 15, 1915, in favor of otto 
Bergean, deferdiant in error, against the Supire Tea Company, plain- 
‘tiff in error. 

On July 27, 1912, 2 horses belonging to plaintiff in error, 
the Empire fea Company, ran away while the driver sas preparing to 
feed it at 47th street ari (mion avenue, in Uhiecazo. The herse 
andi wagon collided with « buggy owned by the plaintiff, ottce jerg- 
man, defendant in srroer, and tipped the buggy cver and threw the 
horse on the strset. Sergman, in his atatensnt of clain, averred 
that all four wheels ef his bucgy wers injured and his horse after- 
wards Gied in consequenee of the colligion. 
| The ¢2u56 was tried before the court without s jury. 20 
‘prepositions were submitted te the ccurt te be helid as law in ths 
hence; only questions of fact are, therefors, involved in the absence 
her any contention om the part ef plaintiff in error that the court 


‘(@rred in its rulings on evidence. 
Upon a review of the evidence, we are of the opinion that 


“it tends to support the cause ef action set forth in the amended 
staterent of claims ‘The evidence is sufficient to warrant the sourt 


% 


in finding that the driver of the horse and wagon of plaintiff in 







error sas guilty of negligence in placing nis horse in a dangerous 
place, - ursisr an elevated railroad track shere trains were passing 
frequently ard taking the bridle bit out ef the mouth of the horse 
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ana leaving it unhitched and practically unfettered and in an un- 
Manegeable condition while he wae engazed on some errand at the 
Wagon. 

As to the contention that the evitence does ret shew that 
the collision betwoer the plaintiff in error’s herse art waxeon and 
the deferdart in errer's rig did net preduse the inhiry te the 
herss, from which it died shortly after the accident, ve ars of 
the opinion that the evidence sufficiently shows that the collision 
wes the cause of the lovs of the horses. ‘the evidence affords a 
basis for that sonciusion, and we see mo reasom in the record for 
getting aside the finding and judgment ef the court below. 

che judgment is affirmed. 


APFIRY SD. 
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ASRARAXN KADSNBSEG, 
Seferant in Srror, BR TO 
\ MUSICIPAL COURT 


OF CRICARMH. 


TBs 


SCLOBON BITZAM end\L. FRLOuAN, 
Plaintiffs in grror. 


Gh S°ive Sait / THE OPiSick OF THE CouRT. 


& Judgment was recovered im the “umicipsl court of 
Ghieass agninst plaintiffs in error, «= psrtrership, for 345 claimed 
te be « balance due on account of wages. ‘fhe “correct statemert of 
fects appearing on the trial" does ret, on examination, whow that 
at ia @ statesent of facta. it contains evidence of sundry wit- 
= end alco what is atated te be facta which are not in dis- 
putes it ia not a statement of facts under the inw. The record 
Shove that a bock of entries was exhibited to the court and examined 
s the court. ‘the ent@ies sc examined anid comsidered by the court 
are not comtained im the statement of facts. fe cannot ascertain 
from the record before ue that s¢ have all the evidence ehich waa 
introduced before the trial court. ‘this court will not reverse a 
‘Judgment ef a trial court unless it is astisfied that it is sontrary 
; } the law and the evidence, or that such judenernt resvited fron 
mtial errers in the trial court direstiy affecting matters 
= issue between the parties. (Hauilton v. Tuttle, 157 ill. App. 
53 Judd “fg. Go. ve Paris 0, & 2. Ges» 158 id. 809.) 
fhe fodgment ia affirnmad. 
AFPUEZED. 
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ABRAHAM MADENBERG ) 
Defendant in Error ) 
) ERROR TO 
vs. ) 
) MUNICIPAL COURT 
) 


SOLOMON RITMAN and L. FELDMAN 


Plaintiffs in Error OF CHICAGO 


MR. JUSTICE SMITH DELIVERED THE OPINION OF THE COURT 
190 I1.A.185 
A judgment was recovered in the Municipal Court of 

Chicago against plaintiffs in error, a partnership, for $45 claimed 
to be a balance due on account of wages. The “correct statement of 
facts appearing on the trial" does not, on examination, show that 
it is a statement of facts. It contains evidence of sundry wit- 
nesses and also what is stated to be facts which are not in dis- 
pute. It is not a statement of facts under the law. The record 
shows that a book of entries was exhibited to the court and examined 
by the court. The entries so examined and considered by the court 
are not contained in the statement of facts. We cannot ascertain 
from the record before us that we have all the evidence which was 
introduced before the trial court. This court will not reverse a 
judgment of a trial court unless it is satisfied that it is contrary 
to the law and the evidence, or that such judgment resulted from 
substantial errors in the trial court directly affecting matters 
in issue between the parties. (Hamilton v. Tuttle, 157 I11l. App. 


345; Judd Mfg. Co. v. Paris D. & C. Co., 182 id. 800.) 
The judgment is affirmed. 


AFFIRMED, 
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GHAS. a 2EOSe PaiRyT Des 
@ Gorporation, 

Sefendant in Error, BEROR TO 
MUNICIPAL COURT 
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GS. Ase BRICZSOH & BROS. GS GuiGAagG. 


& Corroration, 
plaintige in sfror. 
Ske JUSTICE GULTH DELIVERAD THE OPINIGR OF THE Ts. tate | g 6G 


90 I 


’ vhis erit of error brings to this court for oanilina & 
feigvent of the “amicipal Court of Ghicage remlered against plain- 
tiff im error in favor of defendant in error. The action was for 
perchandice sold ard’ delivered oe; deferdart in error te plaintirr 
= error. The affidswit of deferniant in error’s claim showed 

) t there was due te it from plaintiff in errer $50.45 for mer- 


el Signe gait! asagtl ape 






@handise cold ard delivered. 

the affGdsavit of merits filed by plaintiff in error stated 
thet it had paid all of defendant in error's claim except « balance 
of $7.98; that a large portion of the material delivered by deferd- 
ont in error wee defective ard unfit for use by them of hich 
plaintirr in error had sustained damazes. 
The plaintiff in errer's evidences ef payments was pro- 
¥ vuled out ty the trial court. It tended to show payments 
am allesed agent of defendant in error, but did not show any 






ty of the agent to receive paymenta. 

He actual damages wore shoen by reason of defective and 

t material delivered, and, therefors, no defense to the claim 
om wag made out. The trial sourt properly found the issues 
the defendant in error. 


the judgment ie affirmed. 
APPIREED. 
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H. De KELLOGG, 
Defendant in frror, 


' laa ll 


J SRROR YC 
¥ae 
, 4URICIPAL OGURT 
YRTSSSTATS INDEPENDENT TELEPHONE 
& TELSGRAPH GO. (a pgp waging OF GHICGAGOS. 

Plaintiff in ® 


\ LOOI.A. 1 


. 
Be JUETISCE Balt SLUIVSREL THE GPLEIGE OF THE aa 
Poa? 


By this writ of error it is sought to reverse a fidgment 
entered by the sunicipal Court of Ghisare in favor of %. DB. Kel- 
‘loge, deferiant in error, againet the Interstate independent 
Telephone & Telegraph Company, plaintiff in error, om four coupons 
dgsued by plaintiff in error in accordance sith the previsionsa of 
@ deed of trust or mertgace siven to sscure the same, and subject 
te the corditions thereof. 
| The statement of claim and affidavit for the plaintiff be- 
lew wae filed uwper tec coupons. fhe defendant belew filed an affida-~ 
¥it of merits setting up the provisions of the mortrage which previded 
that the trustee might execute the power of entry and sale of the 
mortgaged prenerty in case of default and prehibited the holders of 
bends from taking proceedings at lax or in equity to foreciose or 
procure a sale of the property independently of the trustse. 

The plaintiff Kellogg moved to strike the affidevit cf 
gerits from the files. Pending a decision of the motion, by stipuis- 
tien of the parties, the plaintiff was allowed to file an amended 
statement of claim instanter and the affidavit of merits of the de- 
fendeant sae crdered tc stand te the plaintiff's statement of claim 
&@s amended... the plaintiff filed, on the same day, am anended state- 
ment of claim severing two additional coupons. 

the record shows that immediately fcllowing the above order, 
the plaintiff meade a motion to strike the affidavit of merits from 

“the files, ard the motion was granted. Thersupon the defendant elest- 
4 to stand by its affidavit of merits. ‘the court then antered an 
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erder of default of the defendant and heard evidence on the ques~ 
aster: of damages, and assessed the plaintiff's dssages at {100, 

a entered judgment thereon, 

| 2o8¢ quection is made in argument as to the regularity of 
the preceédines, but #5 think there is ne reversibis error therein, 
| as to the dsferse set up in the effidevit of merits, and 
the order striking the affidavit from the files because it did net 
set Gp & geod defenses on the merite, we think the decision and 
Puling of the court sas correst upon the grounds set forth in Lyon 
v. The Sew York, Susgueharma 4 Western Re He OSs, 14 Daly 489. ‘the 
Sosts of the additional abstract xill be taxed to plaintifr in 

+ The judgment is affirmed. 





AFFIRMED. 
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Ghe JUSTICE SHITE DELIVERED THE OPINICE oF FRE COMET « 


Thie epeeal is frome an order appointing s receiver pur- 

want te a petition filed by Jeerse vieter Maerins, appellee, a 
peoon: mertgages, after the forecicaure ani sais of the presieeea 
the firet scortgagee's bill. 

fhe oricinel S811 in this cass was filed by ¥ichael ©. 
ls foreeioss a trust deed which was a first lien on sertein 
Fecises in the city of chigace. appellee, #aering, was a deferd- 
mt to the original Bill. ‘the appellant, Joseph ©. Jone", pur- 
Hiited the equity of resenption after the bil), res filed ant be- 
pane a party to the suit later. ‘the other parties te the ori<inel 
Blil were the unknown owners of the third hortcare note and varicus 
: “MS Who at one time or another had owned the equity of redeup- 
or sho had an interest therein at the tims the bill ess filed. 

the Gas¢ #as referred to o master upen the oririnal bill 
t @hevers thereto, The master duly made hia report and a deores 
entered in accordance therewith, directing that the precises 
e0ia te pay the first mortgage note. The property was then 
Se tte Clest, mevtulaen fib Kee cement of hbo Clais. there 
' neither deficiency nor excess, 
4fter the sale and the repert thereof, the second sort~ 
a, Saering, appellee, filed what he labeled ae a *orcas-bill.* 
® document set forth that he waa one of the deferdants in the 
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origins] bill; that ths decree had found the dauer mortgage s 
first iiem and Kis cen « aecersid lien; that the deeres had found 
the amount due upon hie ewn note (1,724.04, end that the premiess 

had been duly sold for the amount due on the first wortzaze. He 
further slieges that the trust deed securing the secorl mortrare 
mote provides that upon the request of the held«r of the indehted- 
mess, the trustes should have the right to take posgesaion of the 
presises and sollest the rents, iseues and profits thereof and 
apply the sare toward the payment of his note, ard thet upon 
forecicsure the sourt sight appoint a receiver te ocllest the 
rents, issues and profits during the pendency of the procesdinze 
ami umtil the perio’ ef redemption shculd have ezpired. fie fur- 
ther allecez in his petition that the property i2 not worth sore 

than the amount paid for it by ths first sortsagees st the ssie, 
ami that the only fursi cut of which the second mertrace sould be 
paid ic the rents end prefitse arising during the redemption period, 
ané that the maker of the note is imgolvert. fhe petitioner then 
prays that a receiver be appointed and that the rents, issues and 
prefits be appiied toward the paymert of the second mortgage. eo 
ether specific reiief is prayed, and no parties are named as de- 
ferdants to the petition. 

Appeliant, Jenne’, then filed a netition setting up thet 
since the filins of the orisinel +111 be had beceme the osner of 
the equity ef redezption and wac, therefore, entitied to the 
rents, issues ani profite ef the property during the rede=ntion 

 pericd, unless one of the mortgegees kad the rich: to sellest the 
game through « receiver. The scurt permitted appzliant te inter- 
yene amd plead. He thersupon Piled a demurrer te the so-called 
eress—bill. 

fhe sourt, nevertheless, appointed 4 receiver purauant 

te the petition, or ac-called crosg-bill. ‘he receiver duly 
qualified by filing a bond and is in possession, 
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Although the peper filed by appellee i= labeled a “sress- 
bill," it is os mere petition. it dees not ask that any one shall 
answer it ard it aske for no relief exoept a receivership. So one 
ia made a party te the bill and no aceourting, no deorse of fore~- 
@Clceurs or sais is asked for. it is a mere motion paper. (¥ocillis 
WV. Hogar, 825 ill. App. 194; Purdy ve Henelee, 87 ill. SH; 14 
Sys. 339; Hupresht ve Henricl, 115 ill. Aop. 29%.) 

A receiver gill not be appointes upon a mere petition. 

& receivership suat be ancillary *o some other relisf and, unless 
thers ia some pleading upon which the petitiener will probably te 
entitled to a epecific equiteble reiief, a receiver should not be 


eppcinted. A petition is not such @ plesding. { oht .- Hen- 
Tisi, supra; Gate v. Sumo, 116 id. 585; Supreeht v. Mublke, 225 





Gill. 18@; Powell vw. Starr, 100 ill. App. 105). 
the record sonteins no pleading om which the order eppoint- 
ins the receiver could be legally made. The order ia reversed. 


BBY ERSED. 
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AT A TERM OF THE APPELLATE COURT, 









egun and held at Ottawa, on Tuesday, thé seventh day of April, 
in the year of our Lord one thousand nane hundred and fourteen, 


within and for the Second District tf the sSitasse. of Tilanois: 






resent--The Hon. DUANE J. CARNES, Presiding Justice. 


Hon. DORRANCE DIBELL, 


t 
Hon. CHARLES WHITNEY 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 
P April, A. D. 1914, the opinion of the Court was filed in 
me Clerk’s office of said Court, in the words and figures 


llowing, to-wit: 


- 
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Gen, No, 5824, 
Frank J, Burns, et al appellees, 

ve Apveal from Kankakee, 
Illinois Central Railroad Co, 
appellant. 
Whitney, P. J, 
On February 6, 1912, appellees filed their petition 

to have made and enforced an attorney's lien under the statute 


Jow Lococo, an Italian boy, over sixteen years of age, who 


j and had been a few daye in the employ of appellant, was in- 


: 
} 
) had been oa resident of the United States for twenty three days 
| jured at Kankakee while in such employ, and wae taken to 


- the hospital and had two amputations by the company's surgeon 


















and lost a foot, He had an uncle, Joe Dicarlo living in 
Kankakee who employed appellees to make a claim against 

the railroad company for damages and to prosecute a suit to 
recover such damages, They performed certain services, They 
| mailed a notice to the company on July 3, 1911, that they 
would claim a reasonable attorneys fee for having been eme- 

| ployed to get the matter adjusted, having no agreement as 
to the amount of compensation, Thereafter, appellees and 
said uncle had a disagreement, which caused appellees to cease 
‘to act in the matter and it was placed in the hands of a 
_femaie Italian interpreter, Thereafter and on August 2, 1921 
appellees notified the railroad company by letter that 

_ the matter wae out of their hands and that they should ex- 
pect a@ reasonable compensation to be paid them by the rail 
road company in case of a settlement, Theresfter the company 
“settled with Lococo and his unele procured another lawyer 
to start a suit, A declaration waa filed and a jury was im- 
eled and testimony given and the jury returned a verdict 
for an agreed sum of $6000.00 which was p aid, Burns & 
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Buknge then filed > \thé” petition ~ aiid “entionea for an. 
(oe attorney's Lien, ‘The railroad company answered the’ | petition, 
oi There:waw a ‘hearing and decred for $200.00, Afterward for 
sclie reason not Uiselodsa by tis Teecrd, but abparentiy 

| onforisone leek Of fulltiees" inthe juiighent of aéoree, it was 
fietrthe’ seme term or court vadated’’ sha another Juagnent or 
\idecree’ wast entered for appellees for 4200.00 and thie ie 
scamappeallByothe rai lrodd® °@émpany® From'+hat last aecrée, 
‘othe appealewasoto' the @tipréite court on the fréund “a con 3 
Justitutional questionwas involved, That’ court held that the 
eteOnstitutional question had béen 3éttied in the Stan didze 
e@aeeet54 Tll. 524, "ande-orderéaithe dase transferted to this 
“ha@ourteed(Barnsev ily Cy (Ry MRYSCO)'35e°TLL, 363) °)° 
‘Maj obteisstontended there isnot sufficient proof that avpéiZ 
“pokeee were partneré, We ‘think When the “éntire “record “is Gon- 
| g0ai dened scthere cts suffidisnt of such Srecf; dnd ‘becides 
note decree de cinfudax “thefr ‘favor Sn théir “WHalVidtial Hames, 
ptIt dim 2180 wonterided ‘that there Gs no uvede ‘Het at iéeet one 
sof the petitioners is | en attorney.’ THat issue was not raised 
Shy Answer to the petition,” The most rateriar question ‘Yeised 
ibyothe:wevord'is that appellees were not sufficiently employed 
We held in Hej Ww Ameritan Bottle co. by opinion filed 


August 2, 1913, that attorney's services are hecessarges for 


| 
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"which the minor could bind himself, and so could his next 
"friend, and agree to pay a reasonable compensation, 

The uncle of Lococo, at whose house apparently he lived, 
“engaged appellees to take the claim of Lococo in the first 
‘place, and afterward one of appellees had several conversations 
at the house with Lococo and his uncle, What appellees did 

’ 8 what ultimately brought about the settlement between 
Lococo and appellant, 
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SECOND DISTRICT. I, CHRISTOPHER ©. Durry, Clerk of the Appellate 

Jourt, in and for said Second District of the State of Illinois, and keeper of the Records 

nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this fifteenth day 
of April, in the year of our Lord one thousand nine hun- 


PATE OF ILLINOIS, | ,. 


dred and fourteen. 





Clerk of the Appellate Court. 
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egun and held at Ottawa, on Tuesday, the seventh day of April, 


in the year of our Lord one thousand nine hundred and fourteen, 
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within and for the Second District jof the State of Illinois: 


ustice 


reste 901.4. 208 


Hon. DORRANCE DIBELL, 


Hon. CHARLES WHITNEY ¢ 





BE IT REMEMBERED, that afterwards, to-wit: on the lst day 
f July, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


Dllowing, to-wit: 
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Gen, No, 5851, 
“Patrick J, Ryan, et al appellees, 
ve Appeal from Lake, 
Michael C, Hayes mx xk anvellant, 
Carnes P, J, 

Avpellees Patrick J, Ryan, and Catherine Burne as 
administratrix of the estate of J, Frank Tyrrell, deceased 
filed a bill May 11, 1908 to foreclose a trust deed on 
about 200 acres of sand and gravel land in Lake county, h 
which on its face secured a note of $6000, and two notes 
of $12500 each, payable to the order of the maker Michael 
C. Hayes, appellant; alleging that the $6000 note is the 

property of said appellants and the other two notes the 

property of appellees Kenneth R, Smoot and Clarendon B, Eyer 

F respectively, Appellant answered admitting the execution 
of the notes and trust deed, but denying any present indeb- 
tedness thereon and averring that there was no consider 
ation for any of said notes except $3000 received by him 

| on the $6000 note, He ‘filed a @ross bill alleging usury 
and fraud; other parties in interest were duly brought vefore 
the court, issues presented by the pleadings and the cause 
submitted to the master in chancery, who was over a yearh 
in hearing testimony and determining the questions of law 
‘and fact, when he made his report thereon in detail, re- 

commending a decree dismissing the cross bill for want of 
equity and granting the relief prayed in the original ball; 

finding $6369.07 due appellees Ryan and Burns, and $1500 
for their solicitor's fees, and $15363,49 due each of the 
appellees Smoot and Eyer, Objections and exeeptions were 
filed and heard, and the chancellor after modifying cer= 

- tain of the findings of the master entered a decree, as 
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finally amended, substantially as recommended, except the 
solicitors’ fees were fixed at $750 instead of $1500, Ap- 
pellant's abstract of the record contains 494 pages and 
iW des have filed an additional abstract, Extensive 
briefs are filed in an effort to present the various 
questions here submitted on a record of about 1200 pages. 
There is evidence tending to show that appellant was the 
owner of a valuable right in the land mortgaged, and that 
appellees Smoot and Eyer with Monk and Elliott, two other 
attorneys and J, Frank Tyrreli another attorney, acting 
for appellant ag his attorneye at different times extending 
Over many years in various litigations concerning the 
property took unfair and unwarranted advantage of him 
and his necessities and made unconscionable bargains with 
hin, and ‘that this decree inTequitgbly Géeprives him 
of all benefit, in theopréperty anc should not be allowed 
‘to stand, On the other hand there is evidence tending to 
show that the propbeltion from its inception was a prose 
pect only, and not of any fixed ascertainable market value; 


that appellant wa@ all the time a mature, intelligent busi- 













ness man and knew mush jmore of the property than did the 
lawyers with whom he dealt, and wae better able than they 
to judge of ite present and future value; that the property 
wae obtained by means of a long, arduo us, expensive lit- 
igation and the payment of a larce sum of money, the burden 
of all of which was mainly borne by the lawyers; that the 
contrects made between appellant and his lawyers resulting 
‘in the indebtedness secured by the trust deed were, as 

now viewed, unfaiz to appellant, but did not so seemat 

the times when they were made becauge of the then mistaken 
view of the value of the land saken by all the parties 
oncerned, and that such mistake is to be attributed not to 




































edt tqeoxs ede brenmooss a8 Yilatinstedue ahebe 


-vA ,0O&Lt to beetent O28 ts bextt etew seas Pen 
peilecoe Le ta .tavi, tb set eS 
bas regeg sce enistaos brover edt to toaxttae etin 


evienetxt stoertede fanott thbs st bettt levad = 
~s bs | S| revert > 

auvottaev edt gueneee ot trotte as mt beiet ans 

* 


.eegeq OOSL tuode to byes 8 nto how t Eoctue ered 

py esol ingen” 

edt saw tnalieqce tact wore ot aaest eonebtve ake “an T 
ry wtntme ect Sp iaitev 2 to % 

tect dns (beeps tom baal eat mt seats eidsuiev 8 Am 

bi 5E iY Lire 

“edto ove .#toblly as tool atin xe bs toom® ee 

ak ‘to '\eetos 008. pot 

gn ttos Yorxotts rodtons lerzyt ‘dnsvit mT 

m Sentigee aoat et2*a0. Moke 

ae aemit trote2tEs te Byentorts etd es tusfle a 
' ¢idsva¢ .Aoae QOGRZ i 

oft ga brreon90 emottagh ff exoitey mr Vostoaag, © ai 9 


- att Yo egstievbs betrerromus ‘ace hat : park s0xq 
Agiw eambeguad eid. BE ‘osvemoony often bres sutisesota cl 
iid eeviiced vidigt tue th “serosh “in fats te | 
bewolle ed tom bliuroie Site wreqozs: ott | nt pees fh s 


3 


oy, 


| Semin sane PN GSS ey ya 
wAN tS foo sat 
* $y. ‘ oF eR ae) 


eee 


> Setee ! t pore 
o¢ maibost somehive et eved? brad recite yet mO . 

:7 faa wen? a 

~ROIG 6 Baw RNoktceont ett mort nott teaqoxa ‘edt sadt 
tT rs tO 2. AG, 
ieuisv texte: eidamisixepes bext? as ‘to ton bas vitro 
BO Qa G ait ¥ a 

wkeud tnenkiletat Otten & emis ont ifs aew ts 


acto rhea ; 
edt bfE5 nsdt yixecotq edt to © Tont fou wera brs nan veer 

ate go EH Ot Sted 
ved? asdt elds tetted esw bas t Lash sa node 21 sf 
4 yes tne ee 
Yreqgorq edh Herlt yerlav enndut ome tnese xq att to e358 it ot 
Wri bP »4 ¢ © t* gacleth at fs 
~til evienscxe ,eu avbys ,emol “to a gs vod herr, “Sa 

, ‘ tone ¥ 


mebrud odé .yertom to mye enxel s ‘te temas ext 
Spe patties 
eit tedt- yezevwal edt vd encod vimten akw ttotsn to Liz 


wept 
gtitives: exeywel etd bre toatioqas pa ab de ebam . * SoKes : 
¢ sup $OpR8eOR urbhast 
an ,.Ster beeb tewis edt yd he woee esenbetdebnt oe a é: 


» eT for re: ttedt Bee) 

gamees os fom 2h Jud pralLeays of nt oe dewelv w 
teyh tes tooms aeelleqc 

nexateim nedt edt to pounced eben ere ys of a vent? on 
. te 3 Ro ¥ » at bee 
ety ta, ent ifs rd weiss bask ext to. exlsv 


we te 2 aqrkont: | ade 
alare Aa , iphss te ee ly | Ae ee ee oe oes ne @ 


otf 


any fraud or misconduct of the lawyers but to an honest 
érror of judgment in a business venture concerning which 
appellant had much more knowledge and means of information 
than did his attorneys, 

In determining which theory of the case is to be adopted 
much depends on the weight given the testimony of appellant 
as a witness in the case, The master found his testimony 
entitled to little credit and adopted the second view of 
the facts, as did also the chancellor, Reading the record 
without the advantage of the master who saw many of the 
witnesses and heard them testify, we are inclined to the 
opinion that he was correct in his general conclusion 6f 
the merits of the case and in 411 his detailed findings 
necessary to support that conclusion, 

The leading facts, either uncontradicted or supported by 
enough evidence to warrant their finding are; That in 1889 
Heyee had a Lease of the premises in question with an sxp- 
option to purchase and wag involved in some litigation 
in which he employed Smoot and Eyer as his attorneys; that 
the owner of the land sold it disregarding the option cone 
tract, and in 1890 a forcible entry and detainer suit was 


brought against Hayes, He employed Smcot & Hyer and Monk 











and Elliott to defend the suit and obtain a specific 
performance of his option contract, After a protracted 
Litigation they won their first victory on a rehearing 
petition filed in Hayeé v O'Brien et a1 149 T11. 403, 

‘the opinion wae Tila in March 1894, and January 23, 1896 
they obtained a final decree of the trial court providing 

for a deed to Hayes on payment of 811100 by February 25, 

1896, Meantime one Buckingham had obtained a judgment 

| against Hayes for $1575 which was unsatisfied, 

Hayes expected io uot the money necessary to perform the 
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decree «nd could have done so if the property had any such 
commercial values as he supposed; but he failed to interest 
Capitalists and found himself unable to raise the required 
funds, The master found the property was doubtful security 

for that amount, and the court found it was ample security, 

We are inclined to agree with the master and regard it as a 
property worth, according to the opinions of witnesses, very 
much more than people with money to invest could be induced 

to pay for it, The time was approaching when the money must 

be raised or the fruit of thie long litigation be lost. And 

on Febryaru 20, 1896 a written agreement was entered into by 
Hayes and the four attorneys in which it was, among other things 
recited: That Hoy es is unable tocomply with the provisions 

of the decree and the attorneys acree to supply the money 

for that purpose, and Hayes agrees to secure them for their 
advances and solicitors' fees and admit them to share in the 
profits, and pursuant ‘thereto has conveyed said pros rty to 

Eyer as security, end agrees that said parties (the ‘ours 
attorneys) shall have the exclusive control and management 

of saidvroperty with the right to sell at such times and on 
such terms as they may see fit, and that the proceeds of said 
jand either by lease, mortgage sale of material or land, shall 
be applied: First; To payment of whatever sums of money 

said parties have advanced or may advance with interest at 

7% payable semi annually, Becond:s To payment of solicitors* 
fees, one fourth of the net profits, not less however than %4000 
nor more than #10000; the remainder if any to be divided between 
Hayes and said parties, Hayes to receive 21/32 and said parties 
11/32 thereof, The waster finds that this agreement wae fair 

Tre Court finds that considering the relation of the parties 


it was not in all respects fair, reasonable and equitable, 


and that Hayes could have repucigated it and could now be 
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permitted to do so, but for his subsequent conduct in relation 
thereto, This difference ofviews between the master and the 
Court may naturally arise from their different conclusions 
as to the value of the land, and we are again inclined to the 
master’s conclusion, Neither the court nor the master doubted 
from the evidence that Hayes fully understood this contract 
and entered into it freely and voluntraily, and our reading 
of the record leads ve to the same conclusion. Any right to 
question this contract that Hayes may be supposed to possess 
rests on the fact that he was then dealing with hie attorneys 
with property that was the subject of litication; but the law 
protecting clients in such transactions has much lessapplica- 
tion in cases like this , where the doubtful questions are not 
concerning mattere in which the attorneys have supsrior knowe 
ledge and in which the client naturally trusts his lawyers, 
but ere concerning business propositions of which the client 
knows more than his attorneye and in which he would naturally 
exercise his own judgment, 
Buckingham was pressing for payment of hie judgment 
before mentioned, and Hayes executed an assignment of his ine 


terest in the contract to him as security for the payment of 











that judgment in consideration of an extension of payment 
of one year, There ig a controversy as to the part taken in 
this transaction by Hayes and his attorneys respectively, but 
we think the master correctly found that Hayes executed the 

1 assignment freely and volunte#ily and that it was for his 

a advantage to make it, 

Afterwards until August 5, 1905 this land was managed by 

_ the attorneys or some of them, expending much time and labor 

leasing and attempting to sell it, and Hayes participated and 

acquiesced in what wae done and received from them sume of 

from time to time, The attorneys gk& acted in good faith 
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in thematter and kept strict accounts, Monk: died in 1899, Hayes 
becare dissati#fied with Smoot and Hyer in 1900 or 1901 and 
on imed that he had been defrauded by his attorneys and tricked 
into signing the contract of February 30 1896 and thereafter 
relations between Hayes and Smoot and Eyer were unfriendly, and 
early in 19028 Hayes employed J, Frank Terrill to take wp 
the matter for him, and while Smoot and Eyer afterwards acted 
for Hayes in one or two other matters, there was not that 
feeling of trust and confidence on hie voart, that would induce 
him to refy much on their advice and counsel, 

In June 1903, Buckkngham brought suit to foreclose his 
assignment of the contract and made Smoot and Eyer, BLLiott 
and the representative of Monk, parties defendant, Smoot and 
Eyer refused to represent Hayes in tne suit and he employed 
3, Frank Tyrrell to act for him, and anewered admitting the 
Buckingham judgment, denying the amount due thereon, admit- 
| ‘ting the contract of February 20, 1896 and the deed to Lye 
4 but denying knowledge of the assignment to Buckkngham, 













aaa wae a trial resulting January 23, 1903 in a decvee in 

. favor of Buckingham in which it was recited that the contract 
q of February 20, 1896 was valid, There is a controversy whether 
thie decree is res adjudicata on Hayes, and although the ques- 
tion of the validity of the contract was considered and passed 
upon in that case, we agree with the finding of the court be- 
low. that it was not res adjudicata, because under the pliead= 
ings in that Buckingham case the rights of co-defendants 


ae between themselves could not be finally adjudicated. 


pose and January 8, 1903, assigned his interest in the com- 
to his attorney Tyrrell as seeurity for the indebied- 
to Ryan and Tyrrell‘e attorneys fees, There is much 
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controversy as to the transaction, Hayes claiming that the 
cian from Ryan was made under an agreement that he should pay 
3 isx two to one for the amount advanced and for thet 
reagon the indebtedness was fixed at $6000 and was usurious 
Ryan Gna Tyrrell's representative claiming that the indebtedness 
was $6000 but that $3000 of it was to cover Tyrrell's charges for 
attorneys fees and disbursements, 

About March 1905 Hayes. desiring to get the title in his 
own name, entered into negotiations with Smoot and Eyer, (whe 
had acquired the interest of Monk and Elliott) for that 
purpose, and on July 41,,43905 they firnished him with a com- 
plcte statement of all money transactions concerning the matter, 
The negotiations resulted in an agreement that the interest 
of the four original attorneys in the land should be fixed 
at $25000 and the interest of Tyrrell at $6000, And an sgree- 














ment to that effect after deliberate consideration and a 
tw understanding of ite terma entered into July 31, 1903 

q and & copy delivered to each of the contracting parties, and 
on the sane date the necessary conveyances including the 
trust deed in controversy were executed an’ delivered, 

On January 11, 1908 Hayes contracted to sell the land 
“to one Kimball, who agrend to assume and pay the mortgage 
Andertodnese of ate as a part of the consideration of %400 


: “$80,000 - to be in part. Seta by the grer tee assuming and 
paying said indebtedness, A small payment in cash was made 

nd interest pearing notes aggregating over $0,000 secured 

by a mortgage on the premises, were delivered to Hayes 

0 secure the payment of the balance of ihe purchasé price, 

ae Semmed a very acto” outcome of thie long drawn out 

"aye ‘Hayes appearen to have a reasonable part of the 
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proceeds, giving the contracts that led up to this muxz end 
quite a different Sepect from that ik which they are viewed 
as relating to property of much less value. But it was not 
money that Hayes received for the land, and anperantly not t he 
‘equivalent of money, and the whole affair became of little 
importance in this investigation, except for the argunent of 


@ppelises that Hayee in so selling and conveying the land 


“ae 


and providing for the payment of this mortgage debt, estopped 
himself from here questioning its validity and amount . 
Without mach considering this question, we give appellant. 
the benegit of his contention thet it does not 30 éstop hin, 
by not resting our decision at all on that cround, 

Appellant calls our attention to many authorities in support 
_ ef his proposition that the oms of proof is upon the attorney 
to show fairness, adequacy, and equity; that the attorney is 
F not permitted to make any profits out of the employment, other 
than his due compensation, but adds that it ie not impossible 
7 for an attorney to bargain with his client after the forming 
of that relation, but the burden is upon him to prove fairness 
ete, We have considered the case with that law in view, and 
“are of the opinion that the evidence affirmatively shows that 
the conduct of Smoot and Eyer and Monk and Elliott was in all 
"respects fair, even when judged by the rule applied to the 
dealings of parties acting in a fiduciary capacity. If we did 
“not take that view, and were disposed to hold that the 
“original aontract was open to attack because of the relstion 
“existing between the parties, still we would agree with the 
‘chancellor, that subsequent contrasts, including those made 
c a part of thig trust deed transaction operate as a ratifie 
cation of the original contract, at a time ani under circume 
: noes that leave the transaction free from any suspicion 


fraud or undue influence, There is more doubt of the con~ 
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sideration of the #6000 note, A large amount of legal service 
Was rendered by Tyrrell for Hayesg and he also procurred for 
him the loan of $3000; but it is not clear that an attorneys 
fee of $3000 was justified by anything that he did for Hayes, 
Still the evidence shows that Hayes agreed to psy that fee, 
and lone afterwards ratified that agreement by giving the note 
in queetion, A reasonable attorneys fee may depend somewhat 
on. whether it ia to be paid in money or in some property d@ 
doubtful value, Contingent fees for a much larger amount 
than would be justified if the asreement was to pay in any 


event sre sanctioned by law, thus allowing the attorney some 


; 
| 
4 


compensation for the risk of reesiving nothing. Where the 
fee is not fixed at the time of the employment perhaps an 


attorney may reasonably be compensated, to some extent, not 



















only for his skill and.labor but also, in casee where his fee 
depends on the result of the suit, for the risk of receiving 

no compensation, In this case the attorneys were performing 
Services for which they might receive no pay, and were settling 
With their client by taking property that could not be readily 
converted into money, We are not disposed to disturb the finding 
of the master and the decree of the chancellor sustaining the 
gonsideration of the $6000 note, 

' (here are many assignments of error} * have disposed of all 
| of them that we regard of cont lling isportanee, Tne chancellor 
after overruling exceptions to the masters report, of his own 
“motion changed some of the findings; he aiso struck out some 
of the allegations in the pleadings, This wae irregular, but 
we do not see that it harmed appellant. 

St Appellees have assigned cross error thet the chancellor ale 
1 them oniy $750 solicitors fees, while the meeter reoom- 
ended $1500 and the evidence sustained that amount, We are 

9% inclined to distusb that finding, The standard of attorneys 
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fees varies in different localities, The trial judge is usually 
familiar with the usual and ordinary charges made by attorneys 
| practicing in his court, and he is permitted to act on his own 
; knowledge and judgment, as well as the evidence in the case, 


The decree ia affirmed, 
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TATE OF ILLINOIS, ).. 
SECOND DISTRICT. \ Bad 


ourt, in and for said Second District of the State of Illinois, and keeper of the Records 


1d Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I. CurisropHER C. Durry, Clerk of the Appellate 


id Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirty-first 
day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COUR} 






Begun and held at Ottawa, on Tuesday, the sefenth day of April, 
in the year of our Lord one thousand ninefhundred and fourteen, 


within and for the Second District of fhe State of Illinois: 
Present--The Hon. DUANE J. CARNES, Ging Justice. 


ary ane DIBELL, 





BE IT REMEMBERED, that afterwards, to-wit: on the 3lst day 
f July, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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| Gen, No, 5933, 
‘Bettie D, felly, appellant, 
ws Appeal from Co, Ct, Woodford, 
Stary M, Hakes, appelles 
Carnes, P, J, ; 
Appellant Bettie D, Kelly was the owner of a crippled mare 
pony, a family pet, She was about to leave the neighborhood 
and made some artangement with appellee Stary M, Hikes, to 
care for the . pony and breed her, The evidence is contradice 
tory as to what that agreement wags, but it is certain that 
among its provisions appellee was to bear some of the expense 
in case the effort to breed the mare was successful and have 
a half interest in the colts so produced, The regmit of the 
effort was that a short time before thia suit was brought the 
mare had two colts, one a few weeks old and ihe other about 
& year old ami the pkhmw 211 in the possession of appellee, 
The son of appellant, acting for his mother, then entered 
into negotiatione with appellee for a settlement of the claims 
of the parties in the property, and claims it was then 
agreed that appellee should receive #100 for his interest 
in the colts and should thereupon surrender possession of them 
and the pony, The evidence is conflicting as to whether a 
_ definite agreement was then reached; but appeliant on the ase 
sumptipn that there was, undettook to tender appellee $100 
the validity of thetender is questioned, Not suvcesding in 
getting possession of the property in that way, appellant 
| E Prought this action of replevin, for the mare and colts, in 
the pate court, where it was tried without a jury on issues 
that both | parties Say raised the question of the right of im 
“mediate pend danien, The court found from the evidence that 
ellant nn entitled to the possession of the mare, and 
elle to\ the possession of the colts, and entered judgment 


ingly, ane ordered a writ of retorno habendo for the 
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“Feturn of the colts; and on motion of appellant ordered the 
costs apportioned, and that appellant pay five eights and ap= 
pellee three eights thereof; frok which judgment this appeal 
is prosecuted, Appellee assigns cross errors that the court 
erred in awarding the possession of the mare to appellant 
and in apportioning costs and in taxing any costs against 
appellee, 

The evidence sufficiently supports a finding that 
gach of the partiea owns a helf interest in the m=x* colts 
to, at least, prohibit us from disturbing that conclusion 
of the trial court, who saw the witnesses and heard them 
teatify « And for the sane reason we are not disposed to 
reverse the judgment on the ground that there wag a 
settlement and tender, or on the ground that the evidence 
does not show appellant entitled to the possession of the pony, 
Neither are we disposed to question the order anportioning 
costs, In most jurisdictions, including this State, the gen= 
eral rule that the prevailing party is entitled to costs is 
not applied in replevin cases where the plaintiff fails to 
recover all the nroperty replevied, 34 Cyc, 1557 citing Lansing 
v Bates, 11 Tll, 550; in which it is said that in euch case 
each party is entitled to reeever his costs of the other, 

We do not find that case cited in later cases and do not 
find the Statute changed since that decision se as to affect 
that question, But counsel only argue the question onk 
the theory that the court was not authorized to apportion 
costs in any way and do not complain of the manner, if the 
court wag entitled to apportion themat all, It is not pointed 
out vhat the imke mai costs o° each party were, The order may 
‘have resulted in requiring the payment of each party of the 

costs of the other, 
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appellee the possession of the colte; the law is well settled 
that a purt owner of a chattel ig entitled, if he has possession 
to keep it, as against the other part owner, But lest some 
question arise as the right of property in the colts the judge 
ment will be affirmed with a finding that appellant is the 
owner of one half intorest in them, 


The judgment is affirmed, 


Finding of facts, 
We find that the property in the mare in question is in 
appellant, and that the property in the colte in question is 


oné=half in appellant and oneehalf in appellee, 
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| SECOND DISTRICT. ee I, CHrisropHER C. Durry, Clerk of the Appellate 


urt, in and for said Second District of the State of Illinois, and keeper of the Records 

d Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

id Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirty-first 
day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the seventh day of April 
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Hon. DORRANCE DIBELL, Justice. 
Hon. CHARLES WHITNEY, Justice, 


CHRISTOPHER C. DUFFY, 







J. G. MISCHKE, Shérire 


BE. ET REMEMBERED, that afterwards, to-wit: on the 3lst day 


ewuly A. D. 1914, the opinion of the Court was filed in 


he Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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Gen, No, 5936, 
Pearl Berry, appellee leak 
vs Appeal from KgRes 
Edwin W, Berry, appellant, | 
Dibell, J, 
Toie is a bill for separate maintenance, filed in 
July 1913, in the circuit court of Lake County by Pearl Berzy 
against her husband, Fdwin W. Berry, The latter filed am answer 
epecifically denying ali the naterial allecatione in said 
bill, Upon a trial before the court, there was 2 decree in 
favor of the complainant, granting her separate maintenance 
Mand alimony of 810, per week for the support of herself and 
Sher infant child, and giving her the custody of such child, 
| subsequent order allowed the complainant the sum of “50 
“as her reasonable solicitors’ fees, to be paid by the 
defendant, Prior to the decree complainant below petitioned 
* the court tin this cause for a writ of ne exeat against said 
m-aefendant, which was granted, and the defendant gave bonds 
fofor his appearance and obedience to future orders of court. 


~ Defendant below appeala, 












The evidence introduced by appellee tended to show that 
her husband had subjected her to much cruel, inhumen and ine 
decent treatment, which we do not deem it necessary to detail 
this opinion; that he had sought to compel her to live in 
a house in Kenosha, Wisconsin, which was unfit for human occue 
pancy; and that he had not properly provided her with neces 
aries, according to their station in life, The evidence 
introduced by defendant tended to show thatythese charges 
‘Were untrue and that complainant wae lasy, fault-finding and 
7 sily dissatisfied, The chancellor saw and heard the wit- 
nesses and evidently belisved those produced by the appellee, 
id we can find nothing in the reeord that would justify 
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us in holding his conclusions erroenous, We are satisfied 
there was sufficient evidence to supoort the sontention of 
appellesa that she should be maintained seperate and apart 

| from her husband, 

| Upon the subject cf appellants income, he testified 

| that he was the representative, in Kenosha, of the Wauk eran 

Tea Company, and apparently he was a partner therein, and said 

firm was doing a gross business there of about 1,000 per 

Baonth. His evidence is rather indefinite and confusing but, 

Tecarentiy, the business hasbeen financed by one Taplan and 


appellant was endeavoring to pay Taplan back out of the 


















monthly proceeds, Appellant claimed that he did not make more 
than $5 per month for himeslf, and that the business has been 
losing money, In spite of this alleged fact, however, apnele 
dant has been able to support his family and, as he will not 
Tequire so much money for himself now that his wife and child 
@re living spart from hin, we are satisfied that the court 
made no mistake in allowing his wife the sum of $10 per week 
for her maintenance and that of the child, Besides, the amount 
: alimony to be paid by appellant is at all times subject to 
me control of the court and may be decreased if it should 
later prove to be excessive, We do not consider that the ale 
ance of a solicitors' fee of #50 for complainant wage exces= — 
re, in view of the services required and rendered, and we 
We no doubt as to the authority ef the court to make such 

R allowance, The child was about three years old at the time 
2 order was entered giving ite custody to appellee, and we 
vi no doubt that the interest of the child zeezius required 


. 


At it be entrusted to the care of ite mother at such a 
der age, | 
The reeord shows that appellant was a resident of 


tate of Wisconein and had been for about two years, and 


‘her meld hae 
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that most of his property interests were in that etote, 

It would therefore be 2 simple matter for him to mullify 

the orders and decrees of the court below and to escape 
maintaining his wife and child, were it not for the writ 
of ne exeat which was issued in this cause uwoon the petitian 
of appellee. Our statute recognizes a writ of née exeat as an 
equitable remedy, to be administered in courts of chancery 
upon bill or petition, Such a writ was issued before decree 
in Mac Kengie v Mao Kenzie, 141 Ili, App. 136, a separate 
maintenance case, In Denton v Denton, 1 Johns Chy, 364, a bill 
for divoree and alimony, Chancellor Kent said; "The allowance 
of a ne @xeat, when the husvand threatens to leave tha State 
and his wife without any support, is essential to justice 
and hag been granted in like cases,"(citing English cases, ) 
The writ was granted, Afterwards, in whe same case, (1 Johns 
Chy. 441) on a motion to discharge the order, the court 
sustained the writ, cited other English cases, anc cited 
Lord Hardwioke =s holding that the ne exest had been granted 
in the single case of alimony, out of compassion to the wife, 
The husband was permitted to depart the state on civing bond 
to abide the decree (not yet rendered,) or to return within 
one year after the decree, so as to be amendable to the pro= 
cess of the Gourt. In the case at bar the only order fora 
writ of ne exeat was endorsed upon the petition. Appellant did 


not answer nor dewur to the petition or move to quash the writ 


‘but immediately Rave a bond with approved security, conditioned 


that he would not depart the State without leave of court, 
and that he would render himself in exsoution to anewer any 
decree the court might render againat him, The bond in ite 
practical effect only operated as se@urity for the payment 
of the alimony thereafter to be decreed, The appeal bond 
given by @ppellant recites his appeal from a decree for 


ate maintenance and for attorneys’ fees and coats of sult 
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and custody of the child. It does not recite an appeal 
from the separate orderm for a writ of ne exeat. As this 
record does not show that a ~ellant questioned the writ in 
the court below or aaked to have ths bond discharged, and 
as he did not appeal upon that subject, we are not required 
to decide whether the very equitable and necessary action 
aporeved by Chancellor Kent is beyond the powers of the court 
in this state because -not within the exact letter of our 
statute authorizing the writ of ne exeat, 

The decree is affirmed, 


Whitney, Jd, took no part, 
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ATE OF ILLINOIS, | ae 
SECOND DISTRICT. ev I, CHRISTOPHER C. Durry, Clerk of the Appellate 


rt. in and for said Second District of the State of Illinois, and keeper of the Records 

1 Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

1 Appeliate Court in the above entitled cause, of record in my office. 

In Testimony WuHereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirty-first 
day of July, in the year of our Lord one thousand nine hun- 


dred and fourteen. 


Clerk of the Appellate Court. 
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egun and held et Ottawa, on Tuesday, the seventhyday of April, 


in the year of\our Lord one thousand nine hundyed and fourteen, 


q within and for \the Second District of the Sfate of Illinois: 
resent--The Hon. D ANE J. CARNES, arerry ee 


Hon. DORRANCE DIBELL, Justice. / 
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BE IT REMEMBERED, that afterwards, to-wit: on the 13th day 
f October, A.\D. 1914, the opinion of ithe Court was filed in 
he Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 


rex 





Gen, No, 5914, 
Richardson Silk Company, appellee, 
vs Appeal from Co, Ct, Winnebago. 
D. Raymond Mead, appellant, 
‘Pibell, J, 

This was an action in assumpsit brought by the Richardson 

Silk Company in March, 1913, against D, Raymond Mead, to re- 

cover the sum of $206.00 as the price of two silk cabinets 




















which the Richardson Silk Company claimed to have sold to 

Mead sometime before the commencement of this suit. The 
declaration consisted of four counts, The first and second 
counts charged that the defendant wasindebted to the plaintiff 
in the eum mentioned for goods and chattels, wares and mer-= 
@handise, sold and delivered to the defendant at his special 
instance and request; the third count was based upon a quantum 
meruit; and the last was the consolidated common counts. The 
items of the statement filed with the declaration wxax were 

as follows: "l Special Silk Cabinet $72.50; 1 Special Display 
Cabinet $133.50", With the declaration was filed the plaintiff's 
affidavit of claim, The defendant filed a plea of general issue 
‘accompanied by an affidavit of merits, and upon a jury trial 
there was & verdict in favor of plaintiff for $25.00. A motion 
by defendant for a new trial was overruled and judgment was 
entered upon the verdict, from which the defendant below appeals, 
| The evidence shows that in the early part of the year 
1909 one I, L, Cutting, then in the dry goods business in the 
ity of Rockford, ordered the two cabinets in question from 

@ Richardson Silk Company, and that these cabinets were 

it in or fitted into a partoular space in his store, and 

@ to be retaimwd with their silks in his store, and then 
¢ to be returned to him, Later, but whether in 1910 or 1911 
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the record does not clearly show , Cutting sold all of the 
store fixtures, good will, etc., of his businese to Dimond & 
Co. and delivered possession of everything, including these 
cabinets, Thereafter an agent of appellee was in the store 
and knew that Dimond & Co. were in possession of these cabinets 
| but took no steps to recover them er to protect appellee's 
| 


interest therein, Later, in 1912, appellant purchased the 



















lease and fixtures of said building and business, and re- 
‘ceived from the Dimond Company an assignment of said lease 

nd a 0311 of sale which purported to include all fixtures 
and furniture in the building, except one cash register, five 
show cages, five shoe chairs and two oak counters. These 
Cabinets were not excepted, He paid the Dimond Company for the 
property he so purchased, Appellant then sold one of these 
Cabinets to one person for $10, and the other to another 

person for %15, and collected the pay, After that Cutting 
‘told appellant that these two cabinets were the property of 
‘“@ppellee. Cutting testified that appellant then promised to 
communicate with appellee concerning them, This testimony 

of such a promise by appellant %s contradicted and is not 
proven by a preponderance of the evidence, After appellant 
had purchased and taken possession of the store and had sold 
‘8nd been paid for these two cabinets, he received a bill from 
appellee charging these cabinets to him in the sum of $206, 

and accompaning this bill was a letter in which appellee stated 
that it had been informed by its salesman that appellant had 
disposed of a couple of silk cabinets belonging to it, which 
come to his possession, and asking him to remit for the 
enclosed bill, Appellee had never before demanded the cabinets 
appellant nor of the Dimond Company, and apparently the bill 
letter above referred to were the first knowledge appellant 


of any claim by appellee to the cabinets or to the price 
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thereof, There was evidence that these cabinets were not 
sold outright to Cutting by appellee but were shipped to him 
or consigned, which appeared to mean that he was allowed to 
use them in his stare as long as he continued to buy silk of 
appellee. Appellee claims that the possession and sale of 
these cabinets by appellant constituted a tort, but there 

is no proof of such tort by appellant, and if there ware 

it has waived the tort by bringing suit here in assumpsit. 
| If, under the circumstances, these two cases belong to 
the Richardson Silk Company and if it could have secured 
‘them by replevin or could have brought an action against 
‘Mead in trover and thereby have recovered the full value 
d the cabinets, or could have maintained an action in assump- 


sit for the amount appellant received when he sold them, « 















ithout regard to their value, still appellee chose none of 
these courses, It proceeded to charge the full cost price of 
hese cabinets to appellant and, on his failure to pay, brought 
this action to recover the value of the cabinets, Under 

the evidence appellee could only do this successfully upon 

the theory that Mead had purchased the cabinets from it, 

In effect this petition taken by the Richardson Silk Company 

) de Diamond & Company its agente in the matter and ratified 

the sale of these cabinets by Dimond & Company to Mead, 

nd & Company not only sold the cabinets to appellant, 

ut received payment in full from appellant for them, and 

1@ can find nothing in the record upon which to base any con~ 

: act liability of anpellant to pay appellee for these cabinets 
ellee cannot ratify the sale of themby Dimond & Co, and 

ject the payment thereof by appellant to Dimond & Co. Appellee 
filed no briefs here and we are deprived of its assist- 

in seeking a full understanding of this case, but we are 


to perceive any ground on which Mead could be held 
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liable to the Richarsson Silk Company under the pleadings 
and the proof, Whether it has a right of action in contract 
or tort againet Cutting or Dimond & Co, it is not our province 
to decide in this suit against Mead, 


The judgment is therefore reversed, 


(Finding of facte to be incorporated in the judgment) 

We find that appellantis not indebted to appellee for the 
cabinets for the price or value of which appellee brought this 
suit against appellant, . 
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TATE OF ILLINOIS, ee 
SECOND DISTRICT. Mine I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


ourt, in and for said Second District of the State of Illinois, and keeper of the Records 

nd Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

aid Appeliate Court in the above entitled cause, ot record in my office. 

In Testimony Wuereor, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirteenth 
day of October, in the year of our Lord one thousand nine 


hundred and fourteen. 





Clerk of the Appellate Court. 
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un and held at Ottawa, on Tuesday, the geventh day of April, 


Mics « 
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in the year of our Lord one thousand ni hundred and fourteen, 
Reithin and for the Second District of Jthe State of Illinois: 
ssent--The Hon. DUANE J. CARNES, Presigiing Justice. 

Hon. DORRANCE DIBELL, JustAace. 

Hon. , Jusfiice. 


cea C.. DUFFY, .C ork. 9 0 A fe as 3° 


J. G. MISCHKE, Sherif 











_ BE IT REMEMBERED, that afterwards, to-wit: on the 13th day 
P October, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


ollowing, to-wit: 
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Gen. No. 5938 
Joseph Bux, appellee 

va Appeal from Lake, 
a@rion D, Rumsey, et al 
; appellees, 
(James A, Miller & Brother, 
appellante) 
Dibell, J. 

In the same suit for a mechanic's lien described 

in Gen, No.5937 Dux v Rumsey, in which we file an opinion 
this day, James A, Miller & Brother were also sub-contr-ctors 
and filed an amended answer in the nature of a cross petition, . 
gecking ‘or a lien for $1338.00. A like demurrer by the owner 
and her husband was sustained, and these sub-contractors elected 
to abode by their amended answer and cross petition, and the 
‘pane was dismissed for want of equity and they perfected this 
Ppeal, 
The sub-contract under which these appellants acted 
Was substantially the same as the one of the White City Electric 
pany, involved in said other cause, except as to the nature 
of the work and the amount to be paid therefor; and the cases 
a ‘practically alike, except that the original contract between 
he owner and the contractor is not gat out in the present 
ecord. No briefs or abstracts were filed in this cause, but 
It was submitted upon the briefe and abstracts filed in the 
ther case, For the reesons stated in the opinion in that case 
he decree is affirmed, 


litney, J, took no part. 
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TATE OF ILLINOIS, 4 
SECOND DISTRICT. a9 
ourt, in and for said Second District of the State of Illinois, and keeper of the Records 


id Seal thereof; DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CurisToPpHER C. Durry, Clerk of the Appellate 


id Appellate Court in the above entitled cause, of record in my office. 

In Testimony Warrenor, I hereunto set my hand and affix the 
seal. of the said Appellate Court, at Ottawa, this thirteenth 
day of October, in the year of our Lord one thousand nine 


hundred and fourteen. 





Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 13th day 
“October, A. D. 1914, the opinion of the Court was filed in 
e Clerk’s office of said Court, in the words and figures 


llowing, to-wit: 
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No, 5932, 


Peter Fuppinger, appellant, 
v8, . 9 Appeal from Dupage, 
) 


_ Senry F. Glos, appellee 
a ‘gt ° e 

“Opinitu dy DIBELL/ & 
On Spptember 2, 1911, Peter Fippinger and four other 
3 @uembers of his family were riding east on a highway in the 
village of Bellwood, which was neither a closely built up 
‘business portion nor a residence portion thereff, in a 
surrey drawn by 2 single howse and driven by a son of 
é Fippinger under 17 years of age, and at the same time Lenry 
F, Glos, a nephew of Fjppinger, was driving an auto-truck 
Operated by a gasoline motor and going west on the same 
: “highway, They were on a turnpike and there was a ditch 
- about four feet deep on each side, As these conveyances 
_ approached each other, the horse went into the ditch and 
_ the surrey with him and the latter was overturned, and 
 -Fippinger claims that he was injured thereby, “ippinger 
sued Glos to recover damages for said injury, At the 
first trial plaintiff had a verdict for §2,500. At a 
‘second trial defendant had a verdict and a judgment for 


Of the merits it is sufficient to say that the 


nee on the material points was very conflicting; 


a. tended to make a case for him, and, if the 
. vidence introduced for defendant was true, plaintige 


arly had no cause of action, 
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There wes proof for plaintiff tending to show that just 

‘before the accident, defendant was driving the autoetruck at 
) a speed of between 20 and 25 miles per hour, Lefendant 
| introduced proof that he was driving at the rate of 6 to 
7 miles per hour. He also introduced proof of several 
experiments , some made by experts, as to the speed at 
which this auto could be driven, and one of these witnesses 
mereasied that he could not drive it at a speed exceeding 
12 miles per hour, and another that he wes able to make 15 
miles per hour, and another 18 or 20 miles per hour, 
Plaintiff, contends that this evidence was incompetent, 


because the conditions were not shown to be the same, 















The rule governing this subject is thus stated in 4 
Chamberlayne on the Modern Law of Evidence, section 3168: 
“Identity of circumstances is not required for the admission 
of proof of the similar occurrence; the administrative power 
may be exercised in receiving the evidence if the conditions 
of the two occurrences are essential ly similar, The 
greaterthe similarity, however, the more probative dren 

_ goree attaches to the collateral occurrence. admitting 
ithe evidence is merely a preliminary ruling by the court 
and involves no finding as to the credibility or weight of 
the testimony, It amounts to a finding that the jury may 
reasonably receive the evidence end act upon it. " 
Upthegrove v. Chicago Great Western Ry. Co,, 154 Ill. App. 
460, It was more than nine months after the accident 
before defendant was served with summons, and it was prace 
tically impossible to then reproduce the exact conditions, 


Obviously, it aws not necessary that the essential simil- 
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arity of the conditions should be’ shown by the men who made 
"the experiment.’ ‘We are of opinion that it was shown 
here by other witnesses that the conditions were wubstanti. 
Bally the same, If there was any aifference, the road upon 
_ which the experiment was made was smoother than the road 
upon which the accident happened, But this would tend to 

| enable the autoetruck to run faster when the experiment was 
made than when the accident ocurred, and this was favorable 
© plaintiff. Ye find no reversible error in these 
rulings, 

. *laintiff, who was over 60 years of age, showed by 
“himself and by physicians certain physical conditions 

_ thereafter existing in himself which he attributed to this 

| Bccident. The defense showed that, not many years before 
the accident, plaintiff had had a serious and protracted 
illness and showed the nature thereof, Physicians were 
permitted to testify for defendant what in their opinion 
“eould have produced the conditions which plaintiff claimed 
to be suffering from after the accident, It is argued that 
the admission of this testimony was erroneous, These 


Corestions we donaider justified by the principles laid down 


“Eolt, 256 Ill. 485. In the Ertrachter case, exactly such 


Section 10 of the Act of June 10, 1911, relating to 
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way, or so as to endanger the life or limbor injure the 


property of any person; that, if the rate of speed of any 
“motor veyicle ypon gd Pans SC highway in this State, outside 


. ions, within any incorporated village exceeds 20 miles 

‘ per hour, such rate of speed shall be prima facie evidence 
tint the person operating such motor vehicle is running at 
a rate of speed greater than is reasonable and proper, 
Thpving regard to the traffic and use of the way or so as to 
~ endanger the life or limb or injure the property of any 
"person, The court refused instructions numbered 1, 2, 5 

* and 4, requested by plaintiff, and of its own motion gave 
Ban instraction yo, 1, in place of No, 1 so offered, It is 
argued that these rulings are erroneous, The first in. 
Metruction stated and applied the provisions of said section 
“Yo, and the fourth instruction offered was also drawn under 
“gaia section, satateiaeudcteica No, 1 prepared by the court and 
given, embraced many but a all of the elements of said 
refused instructions, and it did not tell the jury, as 


the declaration, The original declaration contained 
a 


Seven counts, A demurrer was sustained to all but the first, 
‘second and seventh counts, Pisintiff took leave to amend 


his declaration , Instead of so deing, he filed an amendea 


leclaration, Which we construe as an abandonment of the 


- the closely built up business portions and the residence portés 
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original declaration, We will rade to the amended declar. 
Setion as the declaration, It contained eight counts, 

While they variously stated the surrounding conditions and 
“Se duty of the defendant, yet most of them, as to the 
‘negligence of the defendant which caused the injury, allezed 
Benet defendant so carelessly, negligently and improperly ran 
‘his motor vehicle upon said public highway that through the 
negligent, improper and careless conduct of the defendant 
the horse was frightened and ran into the ditch and produced 
the injury. Some counts also charged that the motor made 
Mona and unnecessary and unusual noises, which frightened 
the horse, and others, that’ it exhausted large, unusual and 
: eyessary quantities of smoke, vapor and steam, which 
frightened the horse, The fifth count charged that 
G@efendant drove siad truck at "a high, excessive, unrease 
onable and dangerous rate of speed, to-wit, at the rate of 

BC miledper Yous,” and that by means thereof the horse was 
frightened, theinnertion of the vidékicet made this not 

A charge that this vehicle was driven at any particular 

umber of miles per hour, but permitted the pleader to prove 
the trial any rate of speed, Rose v, Mutual Life Ins, Co., 
(144 T1l, App. 434; 1 Chitty’s Pl, 318, If plaintiff 

lad intended to charge in this count that this vehicle was 
Tiven at a speed exceeding 20 miles per hour, in violation 


if -ection 1o of the statute above referred to, the 
Alegation should have been positive, Plaintiff also 
‘filed an additional count, but it did not use any other terms 


nN describing the negligence of jefendant, This declaration, 


E herefore, nowhere cherged that defendant drove this truck 


| & speed greater than was reasonable and proper, having 
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‘regard to the trafic and the use of the way or so to 
endanger the life or limb or injure the property of any 
‘person or at a speed exceeding 20 miles per hour, and 

| we therefore conclud that he was not entitled to have said 
statutestated to the jury further than it was embraced in 
the instruction which the count gave to the jury of its 
own motion, Instruction No, 3 sought to define "proxi+ 
mate cause," These words are in fairly common use in tk 
“English language, and were defined in given instruction as 
"the immediate or real cause of the injury;" while said 
third refused instruction contained this language: "without 
an intervening efficient cause, “" which words were less 
“likely to be understood by the jury than the words "proxi« 
Beate cause," One instruction given for defendant is 
‘subject to just criticism, but we conclude its unaccuracy 
Ms not sufficient to require a reversal, 


“he judgment is therefore affirmed, 
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STATE OF ILLINOIS : 
SECOND DISTRICT. { Ss. I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


ourt, in and for said Second District of the State of Illinois, and keeper of the Records 

ad Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

id Appellate Court in the above entitled cause, of record in my office. 

In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirteenth 
day of October, in the year of our Lord one thousand nine 


hundred and fourteen. 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE CQ 





egun and held at Ottawa, on Tuesday, the geventh day of April, 


in the year of our Lord one thousand ning hundred and fourteen, 


within and for the Second District ofgthe Sate wOn eek tnhOuS. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 15th day 





f£ October, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


ollowing, to-wit: 


ce 


usb d#8l edi go stiw-ot , 


befit esw t1u09 edt to noiaigo sae eae 


astugii bas ebtow eit Ee trs00 bisa to So1tto. 
























5945 No/ . 


lamie Thompson, appellee, 
vs. Appeal from Ka Salle, 
hicago, Ottawa & Peoria 


ilway Company, appellant. 
Opinion by DIBEL IL, de 


In 1908 the Chicago, Ottawa & Peéria Railway Company 
operated an interurban railway by electric power from 
F meca in La Salle County to Princeton in Bareau County and 
passed through Marseilles, Ottawa, Utica and other towns 
Rast thereof, About four miles west of Uttawa was a place 
of amusement, called Majestic Park, which was operated in 
™ summer time and was conducted by the railway company 
and others and in part for the benefit of the railway 
Eiapany. A little week east of the park was a highway 
crossing called Belrose Crossing, The general course of 
ihe railway in that vicinity was east and west. A highway ra 
ran through that icinity and its general course was also 
east and west. Approaching the part from the east the 
highway was south of the railway , At Belrose Crossing 
‘the highway turned sharpley to the north-west and went over 
the railway a little distance and then turned sgain westerly. 
‘The park was on the south side of the railway a short 
distance west of *elrose Crossing. About 81 1/2 feet west 
of Belrose Crossing on the highway a lane turned off into an 
open space just north of the railway, and there people who 
ame to the park in vehicles hitched their teams or parked 
their automobiles, and then went south across the railway 
nd across a switch, and then into the amosement park, 


alter Snell, a farmer, lived north-east from the park, and 
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his course of travel to reach the park was to come upon said 
highway a considerable distance east of Belrose Crossing and 
then go west to the park, and return by the same route, 

on the night of September 2, 1908, about 10 o'clock, he 

_ started to leave the park. He had a two seated surrey, drawn 
by a span of horses. On the front seat of the surrey were 

' himself and his wife, and one child seated between them. 

On the rear seat on the left hand side wes his wife's sister, 
| Mrs, Mamie Thompson , and in the rest of the seat two Snell 
children, and on her lap her own child, They drove out 

of the hitching place north and north-east along the 

private lane, turned upon the highway, and went southeasterly 
on to the Belrose Crossing, The view of the interurban 

| right of way east of the crossingwas unobstructed. A 
person standing upon the crossing could see the light of an 

_ approaching car for 900 feet, There was a whistling post 

- 800 feet east of the crossing and a crossing post 600 feet 
east of the crossing, As the track approached the crossing 
from the east, it curved slightly to the south, so that the 
headlight of the car would be more plainly visible upon the 
highway north of the crossing, as the car approached, 

When Snell's vehicle was upon the crossing it was struck by 2 
west bound interurban car, coming from Ottawa, and the 
carriage was thrown to the south, When the accident was 
over, one child lay deadupon the ground, The rest of the 
party were taken by interurban car to a hospital at Ottawa 
and one child died on the way. Another child died after. 


wards as a result of the accident. Mrs, Thompson was 


an | i are 
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seriously injured and it became necessary to amputate her 
left arm below the elbow, She brought this suit against 
the railway company to recover damages for said injuries, 
and filed a declaration, The first count charged that 


defendant, by its servants, so carelessly and negligently 
drove and managed the said car that, by and through the 
negligence of defendantin that behalf, the car struck with 
great force against said carriage and plaintiff was thereby 
thrown from the carriage and injured. Thesecond count char 
ged that defendant be its servants so negligently ran said 
car over said highway at said crossing at a rapid rate of 

- speed that, by said negligence, said defendant ran said car 
at said crossingwith great violence against the carriage and 
plaintiff was thrown out and injured thereby. The third 
Breount charged that defendant negligently failed to ring a bell 
or sound a whistle or in any manner to warn plaintiff of the 
"approach of said car to the crossing, and, by said negligence 
ef defendant in failing to ring a bell or sound a whistle or 
otherwise to warn the plaintiff, the car was driven with 
great force against the carriage and she was thrown out and 
Panjured, The fourth count charged that defendant negligent- 
Sly failed to keep a lookout and to watch for the approach of 
Pte carriage in which plaintiff was riding and to sount a 
“warning to plaintiff by ringing a bell or sounding a whistle 
"from said car, by such negligence, defendant ran the car with 
great force against the carriage and she was thrown out and 
injured, Defendantpleaded not guilty, and there was a 

jury trial and a verdict awardingplaintiff $5,000 damages; and 


motions by defendant for a new trial and in arrest of 
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_judgme nt were denied, and plaintiff had judgment on the 
“verdict, and defendant appeals, 

a The first question is whether the jury were warranted 
By the evidence in f inding defendant guilty of the negligence 
“oharged in the declaration, Plaintiff's evidence showed 
that the ear was equipped with a powerfull headlight, which 


was burning brightly when it left Ottawa and when it reached 




















‘this crossing, and that fact is not disputed, There were 
three cars standing on the switch track at the park, ready to 
startfor Ottawa, one of which was a trailer, The performance 
at the park had just closed and these cars were to carry to 
Ottawa and intermediate stopping places the people who lived 
‘in that direction and who had been attending the performance, 
Brady was motorman and Haight was conductor on the west bound 
ear, There were three passengers in that car, Mr. and Mrs, 
Marsh and a Mrs, Whhls, The latter was not a witness, 

sh testified that he did not hear any whistle soundéd as the 
car approached Selrose crossing nor any whistle at the time 
of the crash; that he was not listening for any whistle and 
was not paying any attention to the whistleand did not know 
Seether it sounded or not, Mrs. Marsh testified that no 
Whistle was sounded before they struck the Snell buggy. About 
two weeks after the accident Mrs, Marsh was visited at her 
home in Utica by Hanley, who was in the employ of the attor= 
- of the railway company. Ke asked her questions about 
what hse knew of the accident and wrote down her answers 

and she signed it and it was put in evidence, She stated 

} hat Hanley did not try to deceive her, and he testified that 
oe Are not attempt to get her to say anything at all other 
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than to tell what she knew about the accident, In that 
statement she said she did not know whether the car whistled 
or not, as she was not paying any attention, as she and her 
husband were busy talking, Mr, and Mrs, Boisso and Mrs, 

Moore, a sister of Mrs. Boisso, were at the park thatmight 

and left for home in a single buggy just ahead of Snell's 

| surry, and went over Belrose Crossing a short distance ahead 

of the Snell conveyance, Mrs. Boisso testified that she 

did not hear the car whistle, although she saw it coming; and 
Mrs. Moore testified that she did not notice that the car whik- 
tled, Boisso testified that he did not hear the car 

whistle and that he did not know whether the car whistled 

- 600 or 800 feet from the crossing, The occupants of the 

- Boisso buggy did not hear the crash of the collison and 

did not know of the accident that night, Jennings and his 

_ wife left the hitching place in an automobile shortly after 

| the Snells surrey left, and they each testified, Mrs. 

: Jennings testified that she did not hear any whistle and that 

at the time of the collison they had not reached a point where 

they were looking to see whether a car was coming or not, 

Snell, the driver of the team attached to the surrey in which 

plaintiff was riding, testified that he did not hear any whista 

_ although he saw the car coming before he reached the 

crossing, and that he listened to see whether it whistled and 

that it did not whistle, and that the car was, making any 

"noise that he knew of, Snell was in a hospital for two 

days after the accident, Donoghue, the coroner, visited 


§nell in the hospital and took his statement in writing for the 
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information of the coroner's jury at the inquest, which was 
afterwards held, The cornor testified that he took dow 


correctly what Snell said, In that statement Snell said, 
























"I did not hear the whistle," Hathaway, who was surgeon for 
the railway company, was present at the hospital when this 
Ratatenent was taken by the cornmner and he testified that 
‘Snell signed this statement by his mark and that before he 
‘Signed it the coroner read it over to him, Mrs, Thompson 

' testifiea that she was fixing the children on the back seat 
Pend did not hear any whistleof any interurban car from the 
tine they left the park until the crash came and did not pay 
isny attention to the crossing, but relied upon the driver, 

i ackburn was at the time superintendent of transportation 
‘for the railway company and was at the parl that night and 
at the time of the accident was working at a telephone 
operated by the company on the platform at the park entrance, 
and was arrangeing for the movement of the extra cars 
bationed on the sidetrack to move the crowd, and was telephe 
ming with the dispatcher when the accident happened, 

ne testified that the whistle of a car could be heard four 


iles on a clear night, but that he paid no attention to the 


mestion of whistles at that time, Bradyhe motorman, testifa 


ea that the whistling post was 700 feet east of the Belrose 


rossing, but afterwards testified that he had never measured 


he distance, and other witnesses Showed beyond question that 


it was 800 feet from the crossing, He testified that when 


to the whistling post east of Belrose Crossing he blew 
@ regular crossingsignal, 
asts; 


Which was two short and two long 


that he started thetsignal at the whistling post 
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and finished the signal when about 150 or 200 feet east of 


| 
: 
the crossing; that he shut off the power at the whistling 
a and when he saw a vehicle approaching 6 or 8 feet west 
of the crossing when the car was about 100 feet east of the 
crossing he applied the emergency brakes and reversed the 
"power and started the wheels upon a backward motion and did 


“everything he could to stop the car, and gave 4 or 5 short, 


















"quick blasts of the whistle. He also testified that before 
that he had whistled at the county house about one mile east 
of Belrose Cwossing and at the white bridge crossing about 
3/4 of a mile east of Belrose Crossing, and that this was a 
clear night and only an ordinary breeze was blowing. Haight, 
the conductor of the west boundcar, testified that he heard 
the crossing whistle sounded on his car, two long and two 
short blasts, at the whistling post for Belrose Crossing 

nd that afterwards before they reached the crossing he 
heara several short, sharp blasts, which was a danger or 
emergency whistle, He had been a witness at the coroner's 

‘ nquest and was shown his evidence beforethe coroner, signed 
hy him, and admitted that that statement did not show that he 
there testified that he heard the usual crossing whistle given, 
E and he stated that he did not remember whether he testified 
to that fact before the coroner or not, Fitzpatrick, who 
Was not in the employ of defendant at the time of the trial, 
Was & trainman of thiscompany on the night in question, 
running an extra between Ottawa and the park, and had charge 
of a car standing on the switch track and waiting for the 
peorpe at the show to enter the car, There was another car 


on the switch ahead of his car, which picked up the first load 
and he was waiting for the rest of the crowd, He was 


a 
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standing on the platform and they were all waiting for the 
west bound car to pass, Ke testified that he heard the 
| west bound car give the crossing signal, two long and two 


short whistles, and after that he heard 3 or 4 sharp 


blasts from that car, He was somewhat confused as to the 
| hour, but testified that itwas just before this accident 
| happened, Clear testifésd that he was the conductor on the 
; most eastern car standing on the switch and was waiting for 
the west bound car to pass and was ready to go east with a 
loadedcar; that he heard the west bound car coming; that he 
heard it give the crossing whistle of teo long and two short 
blasts; and after that heheard more whistles, given the 
danger signal, short sharp blasts, and then heard of the 
accident and went to the crossing; and that he had a distinct 
recollection of hearing the whistles of all of the cars that 
passed east and west while he was on that sidewalk with his 
car for some two hours prior thereto, Smith testified that 


he was policeman at the park that night; that the accident 










happened about 10 o'clock; that he was standing on the east 
end of the platform near the main line; that he heard this 
west bound car give the regular crossing whistle, 2 long 
and 2 short, east of Belrose Crossing and after that he 
heard several short blasts of the whistle; and that just 
before these last whistles he saw a team of horses step 
upon the track sand afterwards heard the crash. 
Senders testified that he was then a book keeper for the 
railway company, and was at the park that night, and went 
to the platform to get on the car standing on the switch 


farthest east, which car was waitingfor the regular west 
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bound gar to pass; that while standing on the rear platform of 
that east bound car on the switch, he heard the west bouna 

car give 2 long and 2 short whistles, which was a crossing 

whistle; that he was in a crowd on the rear platform of the 

car and did not hear any other whistles; that at the time 

he heard the crossing whistle he was looking up the track 

on the north side of his car and saw the headlight when the 

whistle blew; but he could not Say where the crossing whist~ 

le was sounded, Allison testified that he was motorman 

on the car standing farthest east on the switch and was 

waiting for the west bound car; that the head light on his 

car was shut off in order not to blind the motorman on the 

Car approaching from the east; that, while standing near 

the head of his car between the two tracks, he heard the 

West bound car give the crossing whistle, 2 long and 2 


_ Short whistles/ and after that heard that car give 3 or 4 












Sharp blasts of the whistle ana after that learned of the 
accident; that he saw the approaching car when it gave the 
crossingwhistle, and it was about 800 or 900 feet east of the 
Belrose C-rossing then; and that that was abovt 2,000 feet 
from where he stood, Bedard testified that he was superin- 
‘tendent of this railway in 1908 and was at the park the night 
of the accident; that he was there to see that the crowa was 


handled right, and was waiting for this west bound car to 










come; that he heard it whistle for the crossing and after. 


ards he heard shortblasts and learned soon after that an 


ecident had happened; that he did not know where the west 


d car was when it whistled, This is the Substance of 


ll the testimony upon the question of whether or not the 


@stbound car did give the regular crossing whistles and did 
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give the danger signal, We think it apparent that the 


clear preponderance of the evidenceis that the usual whistles 


| 


were blown at the us-ual place, and that, if the jury had 


rendered a special verdict that the defendant did not blow 


| 


the whistles and give due warning of the approaching of the 
ear to that crossing, and was guilty ofn negligence contri- 
buting to this accidentin failing to blow such whistles, a 
judgment based on such verdict could not be sustained, but 
that such a judgment mst be reversed because not supported 
by a preponderance of the evidence, 


The next question is whether or not the proof as th the 













speedof the car as it approached and reached Belrose Crossing 
could be treated by the jury as negligence on the part of the 
railway company, March testified that in zxex his best 
_ judgment the car was running at a speed of 35 miles per hour 
as it approached Belrose Crossing, and that it did not slow 
up as it reached the crossing, and that it first slowed up 
after he heard the crash when it struck the Snell surrey, 
and that it was runningat the rate of 35 miles per hour when it 
9 reached the Belrose Crossing; that no break was put on the 
ear as it ran down the stretch of track towards Belrose Crossin 
and that no effort was made to stop the car or to slow down 
at any time before the crossing was actually reached and 
tie surrey was actually struck, Mrs, Marsh testified that 
‘she had ridden in automobiles having speedo.meters and 
“running fast, and in her judgment this car was running about 
35 miles per hour, and that there was no change in the speed 
of the car before it reached Belrose Crossing, and that this wa 


Was the fastest ride she ever had on a trolley car, In the 
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statement she made to Hanley, already referred to, she said 
that she did not know whether the car was running fast or 


slow before she felt it slack up, and that she noticed the 


OEE LL 


car jerk several times and slow up just before Me she heard 
; 


the crash, The proof for the defendant show that “this point 


was about four miles distant from Ottawa; that this car 




















leftOttawa at 9.368 P. M. and that it was due at the park 
about 9.55 P. M. or in 17 minutes, which would be at the 
average speed of slightly overl4 miles per hour, The car 
made two stops after it left Ottawa, one at Poplar Street in 
Ottawa, where Marsh and his wife entered the car, and the 
other at the subestation. Brady, the motorman, testified 
that from the white bridge crossing to the Belrose Crossing 
_he was running the car part of the time at a speed of 15 to 
18 miles per hour, and considerably less the closer the car 
| got to the crossing; thst he shut off the power about 1,000 
feet from the crossing, put on the air brake about 100 feet frm 
from the crossing when he first saw the Snell surrey, and 
reversed the power about 90 feet from the crossing, 
4Saight, the conductor, testified that when the crossing 
whistle was sounded at the whistling post, about 800 feet 
_@ast of the Belrose Crossing, the car in hus jusgment was 
YTunning 8 or 10 miles per hour, and after that there were 
several short, sharp whistles and several jolts which 
indicated that the car was being brought to a sudden stop, 
but he was inside the car and could not then see the eccte- 
‘tant ion. The proof was clear that when the car was stopp» 
ed the rear end was directly between the west cattle guards, 


‘The car was a little over 40 feet long and there is proof 
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that the cattle guard was approximately 40 feet west of the 















' erossion, If this means from the west side of the crossing, 
33 feet should be added to reach the center of the erossing, 
for there is proof that the highway was 66 feet wide, 
| me car therefore stopped in twice or three times its own 
"length, It weighed about 15 tons, It cannot readily be 
7 believed that a car of that weight, running at 35 miles per 
hour on steel rails, could be stopped in that distance 
1 without the destruction of the car, It is not ressonable 
to believe that the motorman would run the car at any such 
speed when his regular time onyg required him to make about 
14 miles per hour, It is to be noted also that Marsh and his 
wife gave this as the speed during nearly all the time they 
_ were on the car travelling that four miles . It is not 
reasonable to believe that the motorman would run his car at 
such a speed a short distance from the park, when he knew 
there would be a large number of people and where he evidently 
intended to stop for west bound passengers, the extra cars 
| on the switch being all for east bound patrons of the show, 
| There is nothing disclosed to us in this record which would 
"prohibit the company from running its cars on its own right 
of way, as this road was located, at any speed it desired 
"consistent with the safety of its passengers and of its 
‘ears, The demandsand necessities of the traveling public 
are such that the operations of railway trains are not 
ie quires to bring their cars to a stop or to a low speed as 
they approach each highway crossing, so that those driving 
Een the highway and seeing the train approach may pass over 
"ahead of the train, On the contrary, the men in control of 


the car or train, with a proper headlight in the night time 
and after having given the customary signal, had a right to 
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assume that a team approaching a crossing upon a highway will 
stop before it reaches the crossing and wait for the car or 
train to go by. Of there is anything in the orkxganization @& 
of the defendant company requiring the application of any 

aifferent rule, it is not charged in the declaration nor 
established by any proof contained in the abstract, 

If the jury had returned a special verdict that the railway 

company wasguilty of negligence in the speed with which it 

/ approached this crossing we would be compelled to say that 

| 


it was not supported by the preponderance of the evidence, 
















the only other respect in which it was sought to 
prove that those operating this car were negligent in the 
manner of approaching the crossing was that plaintiff sought 
to show that the motorman and the conductor did not give 
their undivided attention to looking out ahead as the car 
approached Belrose Crossing, Wuch of this evidence was 
very remote from the place of the injury. The conductor 
was not reouired to keep a lookout ahead and it was imma- 
terial whether he was in the frontvestibule or in the middle 
of the car, The testimony given by Marsh and his wife 
was that they stood on the west side of Poplar Street crossing 


in Ottawa, waiting to take the car, that the car stopped on 


- 


_ the eastside of the crossing; that they were obliged to cross 


‘the streetkim in considerable dust and debris to reach the 
ear; that March was provoked and made remarks about it to the 
conductor which reached the motorman; that at the next stop 
‘the motorman came back outside the car and talked to Marsh, 


either through the window or outside the car; that then the 
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ear went on a&hé the motorman ran the car over curves and the 
Sibsiberlingewitoh at such a rate of speed as to frighten the 
passengers and cause lirs, Marsh to scream; that the 

noborman and conductor stood in the frontvestibule and looked 
Dhack at Warsh and wife and laughed and sneered at them 
DSebeatedly, Marsh did not by his evidence carry this 

- conduct down to the Belrose Crossing, but testified distinct~ 
pty that he did not remember whether the motorman looked back & 
at him for the last 800 or 900 feethefore they reached the 
-Belrose Crossing. The testimony of Mrs, March tended to 
“show that the motorman continued to look back till they 

_ reached Belrose Crossing, irs, Marsh placed the conductor 
‘in the front vestibule all the time from the sub-station to 
Belrose Crossing, yet in her statement to Hadley she said 
that when the car struck the Surrey the conductor was in 

bout the middle of the car, The conductor and the motorman 
positively denied any such altercation and any such conduct on 
‘the part of either of them, They further showed that 


Marsh and his wife were sitting near the rear of the rear 


™ 


‘Compartment of the car; that in front of that compartment 


was & partition, the upper part of which was glass, and then 


& smoking room, and then the front end of that with glass 
a ors, and that as was customary at night, curtains were 
ar: awn across the doors to prevent the light from the car 
= ning into the vestibule where the motorman was, 
and Mrs, Marsh testified that these curtains were not 


cross the front doors, The conductor and the motorman 


? stifies that they were, 


a 
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S subject is whether the motormari's atéantion w 


The only material question on 
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from looking out in tront of tne car ss he approacned 


belrose Cross ing, so that, on that account, he failed to perg 


i form his whole duty. Mrs, Marsh is the only one who 


testified that he did so, The conductor and the motorman 


. [t is improbable that the Marshs would notice 
nything of this kind through two glass partitions, 

Marsh told Hanley that she was paying no attention to 
mat was going on, as she was talking 


Pproached the Belrose Crossing, 
Special verdict that th 


to her husband as they 


If the jury had founda by a 
€ conduct of the motorman was neglie 
ent in this respect, and contributed to this injur 
judgment had been entered on such verdict, we should 
found to hold that such verdict was 
reponderance of the evidence, 


we find nothing 


» and a 
feel 
not supported by the 


@lse in the evidence supporting plaintiff's 
@llegzations 


that the defendant was negligent in its Operation 
of this car, 


The accident Was & most lamentable one and 


B11 calculated to enlist the sympathies of the court and of 


Jury, but the Sympathycannot g0 to th 


Some one to pay damages therefor who 
the accident, 


© extent of require 


was not responsible 


AS we are of the opinion that the prepone 


Fance of the evidence does not sustain any of the charges 


© evidence would Justify the conclusion 


the plaintirr was in the exercige of 


upon the crossing, 
of the court upon the 


Sed, but as such 
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matters are not likely to be presented in the same aspect 
in anoth>r trial, we deem it unnecessary to discuss them, 
We hold that the charge of negligence against the defen- 
dant are not supported by the preponderance of the evidence, 
but that there appears to be a preponderance of the 
evidence against them, 

The judgment is therefore reversed and the cause 


remanded, 
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PATE OF ILLINOIS, j 
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I, CHRISTOPHER C. Durry, Clerk of the Appellate 

urt, in and for said Second District of the State of Illinois, and keeper of the Records 

d Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

id Appeliate Court in the above entitled cause, of record in my office. 

In TEsTiMoNY WHerEREOoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this thirteenth 
day of October, in the year of our Lord one thousand nine 
hundred and fourteen. 
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BE IT REMEMBERED, that afterwards, to-wit: on the 27th day 
mevuctober, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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No. 5937. 


‘Louis Giachae, 
appellee, 
vs Appeal from Lane, 
‘The Cable Company, 
/ Appellant. 


Opinion by CARNES, P. J. 


| Louis Giachas, the appellee, a Russion, unmarried, 
‘twenty-three years old, who had been in this country about 
three years and had been in the employ of The Cable 

‘ company, the appellant, in the same grade of employment 
for one year, earning wages amounting to $509.95; on 
January 83, 1913 sustained on injury arising out of and 
‘in the course cf his said employment, whereby he was unsble 
to. do any work until July 25, 1913, and as es direct result 
ef éaid injury hie right arm wes amputated two-thirds of the 
way from the elbow to the wrist, ) 

2 He was entitled to compenastion under the Workman's 
(Wompensation Act of June 10, 1911, in force May 1, 1928, 
gince repealed). Jones and Addington's Annotated 
Statutes Vil. 3, Paragraph 5449, The parties, by 
appropriate proceedings under that act, submitted the 


matter to arbitration; and on Aug. 5, 1913 a unanimous 


2 


report was filed fixing appellee's compensation for esid 
injury at $2,000.00, and that in eddition appellant should 
pay a fee of $225.00 to the physicien employed by appellee, 
und the costs of the hearing. The Company appealsd to 
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the Cirouit Court where a jury was waived and the case 
submitted to and tried by the Court on a stipulation of 
facts and some oral evidence introduced by each party, 

Be weeult:ag in « finding and judgment against the Company 
for $1749.90. Appellant brings the record here for ‘review, 

It appears from the Bill of Exceptions that the 

company excepted to the finding and excepted to the judgment, 
but did not move the Court to set aside the finding or assea= 
ement of damages or for a new trial, The principal 
argument here is that the amount found by the Court is 
excessive, It is strongly urgced by appellee that the 

| Question cannot be raised on the record so made and 

Wamack v. The People 187 I11. 116 and authorities there 

cited and discussed are relied on in support of that 

contention, We have concluded, without deciding that 


Question, to examine the case on the merits. 


s 


The parts of the Gompensation Act involved and 
discussed are clauses (b), (c) and (d) of Section 5 which 


reads as follows: (ov) "If the period of disability lasts 













for more than six working days, and such fact is determined 
by the physician or physicians, ae provided in Section 9, 
4 compensation equal to one-half of the earnings, but not 
lees than $5.00 nor more than $12.00 per week, beginning 
Don the eight day of disability, and as long as the disa~ 
bility iasts, or until the amount of compensation paid equale 
the amount payable as a death benefit.® 
(c) "If any employe, by reason of any accident 
arising out of and in the course of his employment, receive 
Piphy serious and permanent disfigurment to the hande or face, 


but which injury does not actually incapacitate the employe 
at 
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rom pureuing his usual or customary employment so that it 
possible to measure compensation in accordance with the 
cale of compensation end the methods of computing the same 
erein provided, such employe shall have the right to resort 
> the arbitration provisions of this Act for the purpose 
determining a ressonable amount of compensation to be 
id to such employe, but not to exceed one-quarter (}) 
the amount of his compensation in case of death," 
(B) “If after the injury has been received it shall 
pear upon medical examination an provided for in Section 
that the employe has been partially, though permanently 
ncapacitated from pursuing his usual and customary line 
employment, he shall receive compensation squal to 
me-half of the difference between the average amount which 
€ earned before the accident, and the average amount which 
is earning, or is able to earn in some suitable enmploy- 
ent or business after the accident, if such employment is 
ecured," 

We held in Stevenson v. Illinois Watch Case Company 
Tll. App. 418 ; and Waters v. Kroelher Manufacturing 
onpany (Gen. No. 5870), not reported, that there might be 
“recovery under Clause C. in such a case as this; put the 
t in the present case, at the instance of appellant, 
a there could be no recovery under that clause, but that 
pelles mist recover if at all under clauses b and d. 
nerefore appellant cannot, and does not, question that 
Gis of cimputing damages. It is agreed that the 
any had paid e large part of its obligation imposed by 
use b, leaving however wagald,; on weekly compensation there 


Ovided, according to appellant's computation $7.90 and 
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on appellee's computation $14.54, and also leaving wunpeid 
the physician's bill of $285.00 before mentioned, which 
eppellant stipulated on the trial ie a reasonable charge, 
but as it was shown the company had also employed doctors 
in the matter, and had paid charges at the hospital and for 
medicines and dressings, it is claimed that no liability 
can be based on that charge. 
It appears without contradiction that appellee after 
July 25, 1913 wae able to do such work as a naturally 
right-handed man could do with hie left hand; that his 
injury resulted in blood poisoning making two amputations 
necessary and causing much eicknees and pain, but that 
his general health wae at the time of the trial good; that 
there was still some soreness but that he would have a 
servicable stump in from three to six months from the date 
of the hearing; that he was still unemployed but had been 
offered employment by the company at wages slightly below 
his average earnings for the year preceding the injury; but 
not permenent employment or for any definite period. 
The time on which to compute the recovery under clause 

(4) ie prectically seven and one-half years; the rate is 
£709.95 a year; the amount he would earn on that basis ie 
| $3824,53; half that amount is $1912.66. The finding of 
the Court, $1749.90, is reached by deducting from this eum 
of $1912.25 what in the opinion of the Court appellee "is 
able to earn in some suitable employment or business arter 
the acoident in that period of seven and a half years, and 
adding to the amount so obtained the sum due under clause 


(o) and whatever appellant wight be found liable for on the 
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doctor's bill of $225.00. 

“The problem leads into a field of conjecture and 
@peculetion and does not furnish data from which competent 
men would be likely to reach the same, oF nearly the sane, 
conclusion. One claimant might be driven by such an injury 
from manual labor ro other and much more profitable fields 
of employment; another might become & public charge. 

It depends on the kind of man under consideration. It is 
peculiarly a case where the judgment of the trial court, 
who had the man before bbhm , should not be interfered with 
by an appellate court unless it clearly appears that the 


judgment is wrong. While the offer of employment by the 


company may have been in good faith, we do not think such 


ian offer pending litigation entitled to much weight on the 
guestion of probable future sarnings. We are not 
inclined to reverse the judgment on the question of the amount 
of the finding, 

There was evidence heard over the objection of 
“sppeliant aa to pain and suffering of the petitioner, and 
some other matters of detail that probably should, and 













“would, have been excluded had it been @ jury trial. 
“The Court refused to hear testimony of onewarmed men 
produced by appellant as to how they had prospered despite 
the disability, and heard testimony introduced by appelles, 
over appellant's objection, to the effect that the loss 

ef an arm ie a serious disadvantage in the business world, 
tn obtaining employment and doing works Therewas no error 
in excluding the firat, and if error in admitting the 


second, and we do not say there was, it wae of no consé= 













; 00,8883. to Lftd ‘aa 

bas ‘exui#09 {09 ‘Yo blot? a odai® ‘pbael ‘neldory edt ¢ ne 
tredequsg doidw Ort ‘atab ‘delorit ton asob ‘pas ‘moltes | 
Suis ‘edt tesa to «Suite ‘eit dower of deat’ ed ‘bluow 
viutat ne dows Aft mevirh ec sizia ‘tnombeLo boats , aol ‘ 


“.enreds otiduq s emooed dds tar Tedsons jnomyotqme: : 
ei ¢I .motterebtemoo tebas man 10 bats ‘ay no ebkeqsb'! 
.tzu00 tetst etd to tremabst edt exetw saso-s vinatl 
dtiw bese tredal od tor bios Z anda axoted asm edt pain 
ete: add arasaae Vinesto tt aselay ‘F100 Diieecia alan 
ent yd # nemyo.Laute to setto eft slidy  Snnotw at thenghs 
fore intde’ don ob ew délet boos. ‘at “gesd svad Vest wciunieghe 
“edt mo tdgtew doom ot beléiias mottaptétt onibseg “penn 
ton ets oF sogatazss gtutut sidedorg to | SAAS 
davome edt to mo! tesyp edt mo sneapbit, edd eptever of beat lor 
bs , .  Vgntbatt ‘edd ' 
to nottosido edt sevd brsed a dale saw ered? 2?” : 
bas ,tenoititsa edd Yo satuetine bas abed of ed dat rely 
bas .pivode yidsdorg tedt Llateb to aretian ‘tedtd sme 
feted vant & meed  $? bad bebuloxe Heed eved .bime 

; tery emi arene to vnonk seat cesd of ‘Beavier “$xus09 ot 
etiqesh bexeqaorq bad yedt wod ot as taaffeqde ‘yd “Beedbe: 
,eelleqqs vd bsoubotiat yaomt tas é bresd bas \ytitteeetb “et 
eect edd tedt toette et? of “(mottoetdo a*tnelisqaa ter 
.blixow asemleud sit at sgatnavbse th eyoltea 2 @l mts a8 ’ 
Torre om ssweredT .Az0w galob bas taemyolqme Balatssdo s 
edd anit inba at sorse tt bas (texkt edd gatburoxe c 


“seaoo oa to saw #t sew ezedd yas om Ob ow Bae” sbhOoe 


f 


r . Ye ee eh. og 
id Gace. LS¥ 7. BET SS -* } oh 


q 









Quence in influencing a finding by 2 Court. What a 

“one-armed man may or may not do ig a matter likely to be 

¢ termined largely on a inowledse of human affairs which 
the Court has in common with all mankind. 


Finding no reversible error in the record, the 
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PATE OF ILLINOIS, | s, . ; 

_ SECOND DISTRICT. I, CHRISTOPHER C. Durry, Clerk of the Appellate 

Du rt, in and for said Second District of the State of Illinois, and keeper of the Records 

d Seal thereof, Do HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 

id Appellate Court in the above entitled cause, of record in my Office. 

In TesTiMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


# 





Begun and held at Ottawa, on Tuesday, the sevegth day of April, 


in the year of our Lord one thousand nine hundred and fourteen, 


within and for the Second District of thé State of Illinois: 
Present--The Hon. DUANE J. CARNES, Presidihg Justice. 
Hon. DORRANCE DIBELL, Justige. 


Hon. \ » Jase Tee’. 
| 19O0I.A. 28¢ 
CHRISTOPHER ¢. DUFFY, C¥erk. J Lelie fe 


Pie MISCEKE | Sherif 
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BE IT REMEMBERED, that afterwards, to-wit: on the 27th day 
of October, A. D. 1914, the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, tO-wWh tn: 
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No, 5967. 

Clotilde Mechelli, Appellee, ) 

} 7 ve. | Appeal from Bureeu, 
Silvester Torrelli, 

Appellant, 


Gpianien by CARAFE S&S, P. de 


Silvester Torrelli, the appellant, swapped horses 
with Joe Machelli, the husband of Clotilde WMacheili the 
appellee, Appellee claiming that the horse so tradsd 
etd her husband was her property, purchased with her own 
bait and that her husband was not authorized by her to 
“dispose of it, brought thie action of replevin before a 
mast ioe of the peace to recover its posseasion, laying 
its value at $150, The case was tried in the cirouit 
‘court on appeal, resulting in a verdict for plaintiff 
Marpelice). After overruling motions for a naw trial 
(and in arreat of judgment, the court entered judgment on 
he verdict from which judguent the defendant prosecutes 
thie appeal. 

q It 16 argued that there wae no demand for possession 
vefore suit brought, and appellee's counsel say the 
wendy evidence on that question is the testimony of appellee 
that she told sppellant she was going to the pasture ano take 
the horse, and he anewered if she did, it would cost her 
dear, This conversation amounted to a demand and 
refusal and disposes of that question, 

. It is assigned and argued as error thet the Court 
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refused appellant's mojion for a peremptory inatruction at 
the close of the plaintiff's evidence, and again at the 
Close of all the evidence, Appellant waived the firet 
Question by inukeustking introducing his evidence in defense 
after the court overruled his motion, and we do not find that 
he tended the written instruction asked at either tine, 
If he did not he cannot raise the question here, 
. We are also unable to see any rea eon why the Court should 


have directed a verdict for defendant, gad the motion been 


properly made, The failure of appellant to properly raise 





















and dispose of this point-does not however, as appellee 
argues, dispose of all questions here as to the weight of 
‘the evidence, but leaves for decision the question whether 
“the court erred in overruling the motion for a new trial 
on the ground that the verdict is not supported by the 
evidence, ‘@ In passing on the motion to direct a verdict 
the Court could not weigh the evidence, but in pessing on 
the tien text new trial he was required to so s0, | 
¢ I't is argued thet the testimony of appellee, thet 
she obtained the money from her deceased father's estate 
with which she purchased the horse, is unreasonable and 
inconsistent with itself, and therefore should be dis- 
regarded, and that she probably obtained the money from h 
er husband who was a laboring man earning wages. 

here is some ground for the argument, but the evidence 
yufficiently gupports eppellee's ciaim in that regard 

jo wake the verdict of the jury conclusive on that 
juestion, 

It is argued that appeliee knew of the trade and 
tified it, at least tacitly, by not acting in the 
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matter for about a month. The evidence is conflicting 
@6 to when and how she learned of the trade, but we find 
nothing in the record to warrant the conclusion that she 
ratifiei it, 

The Court at the instence of appellant instructed the 
jury: "That the only question involved in the case, is 
whether or not at the time plaintiff's husband and the 
defendant traded or exchanged their respective horses, 
the plaintiff in this case was the owner and was entitled 
to the possession of the horse in controveray®, and that. 
the burden of proof was on her to establish that fact, 


Having asked and obtained that inatruction, appellant ca 












not well complain that the jury ignored or mistook other 
questions of fact, like those of demand before suit } 
proucht or ratificetion of the trade after it ek pith 
| The court at the instance of appellee instructed the 
| jury as to the rights of the plaintiff if a demand was 
made for the property by the pleintiff and a refussl by 
the defendant to deliver before suit brought, Appellant 
Complains of this instruction because he says it submitted 
the question of demand and refusal without any evidence on 
Dwhiioch to base it. What we have heretofore said disposes 
(of that question. 


We find no error in the record, therefore the 
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judgment is affirmed, 
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seal of the said Appellate Court, at Ottawa, this———_______ 
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Begun and held at Ottawa, on Tuesday, the seventh day of April, 


in the year of our Lord one thousand gine hundred and fourteen, 


within and for the Second District fof the State of Illinois: 
Present--The Hon. DUANE J. CARNES, P¥Yesiding Justice. 


Hon. DQBRANCE DIBELL, i 


Hon. \ f sustice. 190 1.A. 999 
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BE IT REMEMBERED, that afterwards, to-wit: on the 27th day 
f October, A. D. 1914, the opinion of the Court was filed in 
he Clerk’s office of said Court, in the words and figures 


ollowing, to-wit: 
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_ The People, etc, for the use of 

| Joun McAndrews, Plaintiff in error, 

vs. : Error to Iroquois, 
| _gohn C, Bruner, et al., defendants 


in error. 


OpinionPER CURIAM. 


*In thie case John C, Bruner and four others were summon= 
@d to answer unto the People of the State of Tllinois for the 
Muse of John McAndrews in 2 plea of asaumpsit, Service 


Was had upon all of the defendants, except J, W, Conard, 


















‘An attorney entered the appearance of all the defendants, 
"A declaration wae filed in the name of John McAndrews, 
Pleintiff, acainest the defendants, Tt contained two 
‘counts. The first count alleged thet Bruner wae the 

t eagurer of Drainage District No. 4 in Iroquois County, 
8 4 filed an instrument which was accepted by the Drainace 
“Couniesioners of said District, by which Bruner obligated 
‘hinself to account for sll moneys thet oame to his hands 

as such treasurer, and the other defendants oblicated 
“themselves for such moneys; that plaintiff contracted 

with the Commissioners of said District to excavate certain 
“ditches and the District agreed to pay him certain sume theref 
“for on the monthly eatimates of the engineer for the District, 
and that 10% of the estimate for each month was to be withe 
“hela as security for the completion of the work and be paid 

to plaintiff when the work was completed and accepted; that 
plaintife dug the ditohes, received estimates and received 
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90% thereof from time to time and that Bruner as treasurer 
withheld 10% of each of said estimates at the time; that 
‘the amount 60 withheld belonging to plaintiff amounted to 
$1,158.25 and that plaintiff never received that sum from 
any one; that he completed his contract and the work was 
Bocepted by the District and the sum so withheld became 
innediately due and payable to plaintiff; that said sum 
cane to the hands of pruner as such treasurer and his duty 


@guired him to pay it to plaintiff when the work was 



















Completed and accepted, and that, though often requested, he 
had not paid it, The second count contained like allega- 
jone and set out said treasurer's bond in haec verba, 
showing it to be an instrument under seal and showing it 
not signed by defendant, Cinard, This count also alleg- 
| a an assessment made and collected to pay for waid excavae 
Bone and that the money came to the hands of said treasurer 
and that plaintiff had a lien upon said funds in the posses 
ion of said treasurer to the amount of all estimetes 
hlowed in his favor; that the treasurer paid out of ssid 
] unds divers amounts upon other oinine and indebveiebenet 
the District and exhausted the entire funde of the 
| ietrict and left no funds with which plaintiff could be 
ide The defendants demurred specially and gensrally 
> waid declaration and said demurrer was sustained and 
laintiff elected to abide bi the spniages Len and defendants 
sd @ judgment in ver, sak plointirs ahewtas. 

There were several irregularities in the declaration. 
People of the State of Illinois for the use of MoAndrewe 
ng the plaintiff in the summons, it was irregular to 
a@ declaration in the name of MoAndrews alone ~s plaintiff 
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The proper form of an action upon an official bond under 
| seal is bedt and not assumpsit, The second count containge 
“no allegations which would make Jonard liable on an instrument 
not executed by him, Without determining whether these 
irregularities would defect the declaration on demurrer, 

there is another defect which we regard as fatal to each 
count of the declaration, The declaration does not allecs 
whether thie District is operating under the Farm Drainage 
‘Act or the Levees Act. Each of said Sects forbids the 


‘treasurer of a District organized thereunder to pay out any 


money except upon the order of a majority of the commissioners 


Z 

- in each case the same section shows that the order ia to 
be in writing, The declaration contains no averment 
that plaintiff obtained any such order written or otherwise, 


from the drainage commissioners for the money sued for, nor 









hat he presented any such order to the treasurer for 
ment. The declaration must be construed most strongly 
.geinst the pleader and must be construed to mean that he did 
ot have or present any such order, The treasurer there= 
‘Ore was not guilty of a breach of his duty or of his bond 
failing to make such payment. The declaration did 

ot state a Cause of action upon said official bond, 

; yudgment affirmed, 
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Ottawa, on Tuesday, the sixfh day of October, 


DUANE J. CARNES, Presiding Justice. 
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that afterwards, to-wit: on the 3d day 


1914, the opinion of the Court was filed in 
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William Leisteko, plaintiff in error, 


) 
) Error to county 

vs: ) | 
court of Lake Cowmty. 


Harry Smith, et al-, defendants in error. 













DIBELL, J. Under date of March 22, 1909, Leisteko 
issued a distress warrant egainst Harry Smith and H. S. Roberts 
for $300, which the warrant declared was due and owing from 
them to him as rent for 12U acres of land therein described. 
The warrant was served by seizing certain chattels and was 
filed in the county court of Lake County and a summons was 
issued and served upon each of the defendants and they gave 
‘bond which wes approved and thereby released the chattels } 
from levy- Smith ond Koberts filed a plea of the general issue 
end a notice of certain set-offs. At a trial in 1911, the court 
 @irected a verdict for the defendants, which was rendered ,a 
“motion by Leisteko for a new trial was denied, aid the defend- 
@tns hed judgment. lLeisteko sues out a writ of error from 
this court to review said judgment. 

Pe! A former judgment against the lendlord wes before 

this court in Leisteko v- Smith, 160 [11]. App. 170. The record 
1 hen before us showed &n original lease from Leisteko to Harry 
‘Smith and Arnola Bigelow for five years and that at the end of 
one year Bigelow sold his interest in the lease to H. &. Roberts 
and that Leisteko then prepared enother lease for the remaining 
yeers to Smith end Roberts, which second lease was sign- 

ed by Roberts only, but was treated by all the parties in in- 


rest 8s in force. At the subsequent trial, the record of 


36 Gnd every effort by any witness to refer thereto was 
omptly stopped by plaintiff's counsel. He put in evidence 
y the second lease, signed by Koberts only. He proved thet 
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Roberts had eae in possession under that lease for two years. 
He did not prove what two years those were. As the second 
7 Leese began on March 1, 1908, end the distress warrant was 
sued out in March 1909, Roberts had not been in possession 

two yeers under that lease when this distress warrant was 
issued. Plaintiff produced no evidence that any rent was un- 
| paid nor how much, except as the same could be inferred from 
the lease signed by Roberts only. At the close of plaintiff's 
evidence defendants moved that a verdict be directed for de- 
fendants.- The court indicated that the motion would be grant- 
ed, and plaintiff thereupon asked leave to reropen his case in 
order to prove by Roberts or by the pleintiff that the $500 due 
March 1, 1909 was still umpeid- Defendants objected and the 
court refused the application to re-open the ease. If the only 
' defect in the proofs for plaintiff was the failure » prove that 
the rent due March 1, 1909, had not been paid, it would have 
been an abuse of judicial dispretion to refuse to permit plein- 
4ire to re-open his case and heve that fact proved. But this 
was & proceeding against Smith and Xoberts, Smith did not sign 
this lease. lio proof was made that Smith was ever in possession 
“under this lease. The only evidence in this record that Smith 
ever had eny thing to do with this land is that plaintiff called 
Roberts and proved by him his signature to this lease and how 
long he had been in possession of the premises and then asked 
‘this question: “Is Mr. bmith there still,” to which the witness 
‘ene ered: "Yes, sir, es far as I know." This question related 
to the time of the trial in Jme, 1911, md did not prove that 
smith wes in possession at or before the time when this distress 
ant was issued in March, 1909, nor did it prove that smith 


res 8 tenant during the time when the rent sued for was accruing 
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Se 
nor that he was in any way bowmd by the terms of the lease, 
Signed only by Roberts. The evidence therefore had no tend- 
ency to establish a case against Smith, but only against 
Roberts. Since the Landlord and Tenant Act of 1875, a dis- 
tress warrant is a suit at lav for rent and is governed by 
the common lew rules of pleading and by our Practice Act, 
except that the distress warrant stands eas a declaration. 
Bartlett v- Sullivan, 87 Ill. 219. Where there is e suit 
et law against several alleging a joint liability for a 
debt and 811 are served with process, the plaintiff, in 
order to recover, must prove & case against all the defend- 
ants or else he must dismiss as to those whom he cennot 
prove liable and amend his declaration by striking out so 
much of the declaration as charges that the dismissed party 
was lieble. If the pleintiff? feils to prove a case against 
"any one of the defendents whom he retains, he must fail as 
to all defendants. Felsenthal v- Durend, 86 Ill. 230; Seymour 
oy. Richardson Fueling Co-., 205 Til. 7%; Grand Pacific Hotel Co. 
y Pinkerton, 217 Ill. 61; Hem v. Allen, 179 Ill. App. 223. 
4 Plaintiff argues that the plea of set off by the de- 
- fendents admits thet plaintiff has @ cause of action against 
them end obvietes the necessity of proof that both defendants 
ere liable to plaintif? for this debt. That might be true if 
- the only plea in this case was of set off, but defendents also 
“pleaded the generel issue. Inconsistent pleas are pormitted 
din this state, (Barker v. Barth, 88 Ill. App. 23; Heard's Civil 
BP eading, 205;} except that a ples in ber of the entire de- 
‘@laration cannot be filed with a plea of tender. County of 


Co., 154 Ill. App- 321. Therefore, the plea of the gen- 
L issue required proof that both defendants were liable for 
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this debt. Plaintiff, however, argues that defendants did not 
deny their joint liability by a sworn plea and therefore he 
could recover without the proof of such joint liability. Un- 
doubtedly it is true that if the proof shows each defendant ‘ 
liable for the debt, it is not necessary for plaintiff to | 
show that that liability is joint, where no plea or affi- 
devit has been filed, as the statute requires, denying joint 
_ liability. But it is well settled that, notwithstanding joint 
| liability has not been denied by plea, the evidence must show 
thet each defendant is liable in order to entitle the plain- 
tiff to a judgment egeinst any of then in an action ex contractu. 
Supreme Lodge, A. O. U. W. ve. Zuhlke, 129 I11. 298; Imperial 
Hotel Co. v- H. B. Claflin Co., 175 Ill. 119; M. W. Powell Co. 














vs» Finn, 198 Ill. 567, to which might be edded numerous appell- 
ate court decisions. Plaintiff argues that his evidence shows 
both Roberts and Smith in possession. We find no evidence in 
the record that Smith, who did not sign the lease, ever accept- 
ed it or became bound by it or ever took possession under it 
end, as there was no case meade against Smith, plaintiff could 
only entitle himself to a judgment against Roberts by dismiss- 
“ing the suit as to Smith and amending his distress warrant or 
fleclerstion- He did not do this. After he had closed his case, 
‘pleintiff asked leave of court to re-open it, but only for the 
jpecial purpose of proving that the 9500, alleged to have been 
due Merch 1, 1909, was still unpaid. As he did not offer to 

) ve that Smith owed anything, the court properly refused to 
re-open the case and properly directed a verdict. We have no 
ternative but to affirm the judgment. 

| Judgment affirmed. 
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TATE OF ILLINOIS : 
SECOND DISTRICT. | ss. I, CuRIsTopHER C. Durry, Clerk of the Appellate 


urt, in and for said Second District of the State of Illinois, and keeper of the Records 
d Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
d Appeliate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 
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This is an action of assumpsit begun by FE, S$. Combs, 
to recover from James Pulliam he value of certain farm machiney 
sold and delivered by plaintiff te yarry Parades, The declaration 
contains only the common counts. A jury returned a, verdict in 
favor of plaintiff against the defendant for $381.35 on which 
judgment was rendered and the defendant appeals . 

The evidence shows that the appellant was the owner 
of a farm noar Findlay, Harry Paradee is the son in law of appol- 
lant and in the Spring of 1912, moved on a farm of appellant, 
Appellee is a morchant in Findlay, and president of the First 
‘National Bank of Yindlay, Appellee testified ‘that about the | 
time Parades moved to. the farm, appellees had a conversation with 
appellant in which “Wr. Pulliam to,d me, he said that his son in 
law was moving to the form and that he would need some implements 
and for me to lot him have thom and he would see that they were 
‘paid for, guarantes tho, payment; I told him all richt we would sell 
him whatever he wanted*®, Following this conversation appelles, fure 
nished Paradeo such gpods as he wanted te the extent of $381.55 — 
‘the goods were charged on appellee ‘s books teParadee, and no 
charge was mado against appellant, In August appellee sent a 
pt ment to Paradee and on Septempor 1, 1912, appelleo took a 
ud g . note from Paradee for $70. payable to the order of appele 

: amid on Soptonibor 6, he took a secpnd judguent no‘o from 
08 duo December ly 1912, for $311.35 and interpst at 6 per 
ance the account, which was marked cod paid + Before the 
appellecindorsed the notes to the First National — 
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n ak of Findlay and they were credited to his account, Appellant 

ic not sign either note, and knew nothing about them at the time 

- were made, After the notes had been transferred to the bank, 

, on Devember 24, 1912, took a new judguent note for $388,65- 

} a ayabbe to the bank and surrendered the original notes, Neither 

ppollant nor appellee had anything to do with the taking of 

he new note, and it waa not indorsed by appellee, Appellant 

. er made any promise in writing to assume or be responsible 

“ - the payment of the account or notes of Parades, Afterwards 

© bank had a judgnent entered on the last note acainst Paradee 

Pare: of one Coventry, the cashier of the bank, Officers of 

the bunk testified that the judgquent was entered at tho request 

if appellant and that appellant said ho would pay it if it could 

we be collected from Paradee, At the close of the evidence the 

ellant requested a peremptory instruction to the jury to ro- 

wrt a verdict in his favor, This the court refused and it is 

‘ atended that on the evidence a judgquent in favor of appolles 

mot be sustained. 3 | A 

P The statute of frauds »rovides hat no action shall be 

rought whereby to charge a defendants upon any spocial promise 

° answer for the debt of another unless the xxmkag promise or some, 

emorandum thereof is in writing, signed by the party to be charged, 

t is not necessary to plead the statute of frauds in order to 

ot the benefit of the, statute, where the deciaration consists of 

ne common counts only. Durant ys, Rogers, 71 Til,, 12+ 

The statement of appellee that the goals wore to be sold to — 
re jes and appellant “would see that they were paki for, guarantee 

20, payment", is simply, a promise to answer for the debt of Para- 

pe.MaDowoll Stocker Co., vs, Sharp, 157 T11., Appp 165= Tho 

aning of the word guarantee as defined by Webster is;- "To under- 

ke or engage for the payment of fa debt) or the performance of 

duty) by another person”, Tho promise of appellant was, not an 

ginal promise but collateral to the promise of Parades, this 

clearly shown bythe promise and the acte pf the parties. , 

penféeld ys, Brom, 78 111,, 487; Lusk vs, Throop, 189 T1l. 
Rady ve. Foborts, 17 111., 505. 
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obe 
he gpods wrre sold to Paradee and charged to him, Six His note 

a taken in payment of the account by appellant and transferred 

0 tho bank; after tho original notes had matured the bank took 

ho note of Paradee payable to itself without any indorsemont, by aps 
ellee and thoreafter had a judemont entered against Paradeo, Ape 
0 leo has received his money on the note of Parades, and is not 

jw liable to the bank because of the bank having taken a new 

ote from the original debtor, Tho court erred in refusing hhe 

n truction, There can be no recovery acainst the appellant une 

jer the evidence and tho judgmont is reversed with a finding of 

‘act to be incorporated in the judguont, that tho promise of ape 
ell. % was to answor for the debt of anpther and not being in 

ting is void by ‘he statute of frauds. 
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REVERSED. 
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Sout Piatt County. 






Court of said county, levied upon seven pianos in the possession 

f the fire of Combes & Frisingor, ‘The executions wore issued 

on three judgnontse rendered in favor of appellee, Tho first was 
@zainst Combes, the second against Frisingor and Agnos Frisinger 
and tho third was against Prisingor. Afterwards in the County 

| there was a trial of xii right of property, in which ap- 
pel emt was eliuimant and appellee was defendant, ‘The cause was 
submitted to the court for trial without a jury and on February 

dihe 1915, the court entered judgment finding the right of prope 
erty in appellee, ond an appeal was prayed for by appellant amid ale 
lowed to the Appellate Court, ‘Twenty*five days thereafter appol- 
Le % moved the Court to set aside the jucguont and for leave to 
wbnit cortain propositions of law and fact and requested ‘he 

urt to Fale upon sald propos) tions éf law ond fect and marks, 


a. 
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Filed July 2, 19 
The hind mane | 0 day 3 51 
OF GBel Looe 
ELDREDGE, le 


On the sth "of Javary, 1915, the Coroner of Piatt 
County, by virtue of certain exacutions issued out of the Circuit 
Court of said county, levied upon seven pianos in the possession 
of the firm of Combes & Frisingor, ‘The executions wore issued 
‘on three judgnontse rendered in favor of appellee, The first was 
azainst Combes, the second against Frisingor and Agnes Prisingor 
and tho third was against frisingor. Afterwards in the County 
Court there was a trial of xii right of property, in which ap- 
‘pellant was claimant and appelleo was defendant, The canso was 
submitted to the court for trial without a jury and on February 
the 1913, the court entered judgment finding the right of prope 
‘erty in appellee, ond an appeal was prayed for by appellant aid ale 
ewe to the Appellate Court, ‘Twenty-five days thereafter appol- 
lant moved the Court to set aside the jucgnont ad for leave to 
‘submit cortain propositions of law and fact and requested the 
Court to rule upon said propositions éf law and fact and mark , 
‘the seme cithor held or refused, ‘hich motion ‘tho Court overruled. 
: Thereupon appollant made a motion to set anide the judg 
and findings of the Court and for a now trial, which was 
od, 
- Thereupon appellant moved to set aside tHe order for 
appeal and judgaont and for a new trial, which wan overruled. | 
The actions of the Court in overruling these various 

motions wap prayzxky perfectly proper, Tho time to present propos 
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tions of law and fact to the Court on a hearing before the Court 
fithout a jury is after the evidence ond arguments ore concluded 
and before the Court has made its decision. In thie instance 
Court had made iis findings, entered judgaent thereon and 
an appeal had beon prayed and allowed, and twenty-five days had 
. i before appellant presented ite prppostiions of lay and 
Counsel cannot speculate on tho decision of the Court and 
2 at is adverse ask the Court to pass upon numorous propositions 
‘of law and fact. The Court would have had no jurisdiction te 
? ain the motion until ‘the order fer appoal had beon vacae 
id, There was no motion te vacate the order for appoal mmt made 
by appollant, whon it asked leave to present the propositions éf 
aw and fact. 
The noxt motion to set aside tho judgnuont ond finding and for 
A now trial, could not have been entertained by the court for the 
Jane YeasoNs 
The last motion embraced the sotting aside the order for 
a, the judguent ond fincings and the granting of a now trial 
ectively ond the Court could not have granted the said motion 
ithout granting all threo requests, If a motion had been made 
y sppoliant to set aside the order of appeal, it migxt have prope 
rly boon allowed by tho court, but the allowance of that motion 
ould not have inmm necessarfly moant that the judgment rendered 
m the finding should have bem vacated, and if the judguont 
a beon vacated it would not necessarily’. have meant that 
m the finding of the Court should have been set aside and a new 
rial granted, The only assigment of error on the rulings of 
@ Court am to said various motions above mentioned are to its 
fusal to pass uppn the propositions of law and fact, in which 
; was no orrere 

No exceptions were taken to the admission of any evidence 
is sits’ eaten tevitend are thoso of law as to the con- 
n tion of certain written contracts, and as ne propositions of 
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am were asked, there is nothing for this court to determine in 

regard thereto. ; 

Tho judgnont is affirmed, : 
APPIRMED. 
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«Grace ie t is Mis 

7 ippellant., 

Bi, beter es a ne oe on Circuit Cpurt of 
_ John A. llyers, ‘anganon County. 


mes, J, 19OOT.A. 359 


, This is an action ie asmumpsit brought by appollant 

: ingainat appellee to recover for four months rent under a lease .« 
‘The Jury foupd the issues for appolleo and judgsont was ontored 
in his favor, 

™ Appellant rented to appellee a flat known as Numbor 722 Se 
Fourth Street in the City of Springfield, by a written lease,, from 
‘Septanber 1st 1911, to Ocyober lst, 1912, at a rental of $50. per 
month, payable on the first day of each month, ‘ppolice occupied 
tho promises until the last day of Decaubor, 1911, and paid the 
rent duo up to that time, He than vacated the promises and this 
suit was brought for the rent due on the first dayp of Jamaryy 
‘February, March and April , 1912, agyrogating $200. Appellee file 
ed a plea alloging that after the eaecution of the lease and on 
the let day of Jamary, 1912, he surrendomed the premisos to ape 
-pollant and appellant accepted the same. 

Appellee was occupying the flat under a renewal of the orig- 

; lease, The evidence of appellee tends to show that his wife 
‘was in poor health and recovering from an oporation and that the 

se of the tmants in the flat above made it very annoying and 
neomfortable mat for hor and retarded hor recovery; that complaint 
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This is an action in asmumpsit brousht by appollant 
against appellee to recover for four months rent under a lease . 
The Jury found the issues for appellee and judgsont was ontored 
in his favor. 
| Appellant rented to appellee a flat known as Number 722 Se 
Fourth Street in the City of Springfield, by a written lease, from 
Septamber let 1911, to Ocyober lst, 1912, at a rental of $50. per 
month, payable on the first day of each month, Appellee occupied 
the premises until the last day of December, 1911, and paid the 
rent duo up to that time, He than vacated the promises and this 
suit was brought for tho rent due on the first dayp of Jamary, 
February, March and April , 1912, agyregating $200. Appellee file 
ed a plea alloging that after the omecution of the lease and on 
the lat day of Jamary, 1912, he surrendomed the premisos to ap- 
pellent and appellant accepted the same. 

Appellee was occupying the flat under a renewal of the orige 
inal lease, The evidence of appellec tends to show that his wife 
was in poor health and recovering from an operation and that the 
noise of the tants in the flat above made it vory annoying and 
uncomfortable sat for hor and retarded her recovery; that complaint 
of this noise was made to appellant, who promised te pave it dis « 
‘contimed, but did nothing tm in regard to the matter. The final 
result was that appellep made an agrooment with appellant to take 
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4 appellee moved out of the premises in cuestion. The ovidence 
ii that tho husband of appellant acted as her agent througke 
mt all ihe negotiations ani that appellee's mother@inelaw acted 
6 his agent in most of the negotiations. Tho evidence is very 
jnflicting as to just what was said und dom between the parties 
mi betwoon their respective agonts in regard to the surrendor pf 
the premises and the making of the now lease for the other flat. 
hese were ali questions for the jury to determine and the jury 
fowd its verdict for appellee and as it is mot manifestly 
4 the, weight of the evidence, it will not be “isturbed on 
around. 

Criticiem is made of the refusal to give two instructions 
or appellant and to the giving of two for appelles, but the ine 
tructions as a whole fairly cover evory phasp of the case and the 
could not have been misled as to, the law 

The judgment is affirmed, : 
AVPIRUED. 
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A. H. Miller and A. E. Foster,/) as, ON 
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Appellees, 
vs. Appeal from Douglas. 
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Appel 
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Opinion by Thompson, P. J. ce ek os ie. Uy > 


Plaintiffs began this suit in assumpsit on Yebruary 
10, 1910, in the circuit court of Moultrie county to recover 
$480.00 claimed to be due from the defendant on account of 


services performed by them in finding a purchaser for an eighty @OLG 


tract of land of the defendant. 

This case was tried three times in Moultrie county 
and néw trials granted, after which the case was transferred to 
Douglas sexuty by a change of venue. On a trial there at the 
Close of the plaintiff's evidénce, the defendant not offering 
any evidencg, the court instructed a verdict for plaintiff 
for $94.30. Both parties made a motion for a new trial. The 
court overruled the motion of both parties and rendered judgment 
on the verdict for plaintiffs. The defendant sppeals and the 
plaintiffs have assigned cross-errors. 

On May 5, 1914, during the April term of this court 
an opinion was filed reversing and remanding this case on an 
assignment of a cross-error&’. The appellant gave notice to 
appellees of an application for a rehearing and June 5, filed 
his petition for a rehearing which the court granted during 
the term at which the opinion was filed. Afterwards the 
appellees brought it to the attention of the court that the 
petition for rehearing was not filed within the time prescribed 
by the rule of court and therefore it should not have been 
allowed on the motion of appellant. Appellees have not entered 
any motion to strike the petition for a rehearing from the 
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The appellees are real estate agents in Sullivan, 
Moultrie county, and the appellant is a farmer who owned an eighty 
acre farm a few miles east of Sullivan. The evidence for the 
appellant is that in the spring of 1909, A. H. Miller had a 
conversation with appellant relating to the sale of the eighty 
acre tract; that appellent said to A. H. Miller that if his 
firm would sell the eighty acre tract for himat $150.00 per 
acre he would pay the firyawone dollar per acre and in addition 
thereto would give them all they could get for the eighty acres 
above the price of $150;00 per acre. A. H. Miller took Robert 
S. Haley, a farmer, to see the land and after inspecting it, 
Miller and Haley drove to the house of appellant where the 
terms of sale were discussed between the two Millers and the 
agreement ahout the commission to be received by appellees 
was repeated. After some discussion between appellant and Haley 
an agreement was reached by which appellant was to sell the 
eighty acres to Haley for $155.00 per acre and the terms of 
payment agreed upon. A few days thereafter, on July 17, 1909, 
the parties met in a law office and a written contract was 
executed for the sale of the land under which appellant was to 
retain possession of it until March 1, 1910, and Haley was to 
pay $12,400.00 for it, payable $400.00 by a note due in 
thirty days, $2,000.00 March lst, 1910, Haley to assume the 
payment of a $4,000.00 mortgage on the farm and to give twelve 
notes, each for $500.00, payable one on March 1st, 1911, and 
one each year thereafter, all bearing interest from March lst, 
1910. The last clause of the contract is as follows: 

"It is further agreed by and between the perties hereto 
that if the party of the first part shall fail or refuse to 
“perform any of the covenants or conditions of this contract on 
his part to be performed, he shall pay back to the party of 
the second part the four hundred dollars which the party of 
Soa: eben part has paid on the purchase price of said land, and 
shall pay the further sum of four hundred dollars as liquidated 
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dameges for his failure to perform his part of this contract, 
and in case party of the second part shall fail to perform any 
of the covenants and conditions of this contract on his 

part, to be performed, he shall pay to the party of the first 
part the sum of four hundred dollars as liquidated damages for 
a failure to performhis part of this contract, to be paid by 
his losing the $400.00, he had paid on said lend.” At the time 
the contract was executed appellant and his wife enmentel a 
deed of the land to Haley, which was placed in escrow in a 
bank to be delivered when the notes and mortgage should be 
executed and delivered and the cash payment made. 

The record does not show that enything furthe? 
was done except that the appellant received the first payment 
of $400.00 and that Haley forfeited the same and the contract 
was ebandoned by both the parties to it. 

The instructed verdict for appellee is for a 
commission of $1. 00 per acre and interest thereon. Appellant 
assigns as error that the judgment cannot be sustained on the 
evidence. 

The parties have argued the question of whether the 
contract executed by appellant and Haley was an optional 
contract or a contract the execution of which could be enforced 
by the parties. There is no dispute so far as the agency contract 
is show by the record that appellant said "if he would get 
$150.00 per acre he would give us one dollar per acre and all 
above that we got", and the evidence is that Haley agreed to 
pay $155.00 per acre a few days before the written contract was 

' executed, and by the written contract he agreed to pay $155.00 
| per acre, on March lst, 1910, when possession was to be 
delivered to him, 
j, Appellant contends that the clause quoted in the 
written contrect makes it an optional contract and that Haley 


\ had the right to abandon it and that all he would lose would 
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be the $400.00 paid, while appellees contend that the contract 
was not optional and that appellant could have enforced its 
performance. 
Appellant relies on the case of Lawrence vs .Rhoads, 

188 Ill. 96, as authority that the contract executed by the 
parties to this suit is an option contract. The Lawrence 
contract has little analogy to the contract in controversy. 
In the Lawrence case the contract was executed by the agent 
for his principal, it provided that in case the purchaser 
shall not on tender of the deeds make payment of the cash 
balance "then in that case this agreement shall be null and 
void and the earnest money paid thereon may be retained" 
"in full of all damages for non performance." 

In Koch vs. Streuter, 218 Ill. 546, following 
Lyman vs. Gedney, 114 Ill. 388, it was held, "The mere fact, 
that a contract stipulates for the payment of liquidated 
damages in case of failure to perform does not prevent a court 
of equity from decreeing specific performance." As was said 
in the Koch cause the provision for the cash payment of $00.00 
was merely a security for the performance of the contract 
anid there is nothing in the terms of the contract to justify 
the conclusion that either party had the right to perfom 
the contract or in lieu thereof to forfeit the sum of $@@s@@x 
$400.00. The contract is not in the alternative, neither 
is there any provision in it that it shall become null and 
void on the failure to perform any of its conditions; its 
performance could have been enforced. Wilson vs. Mason, 158 
Ill. 304; Fox vs. Ryan, 240 Ill. 391. 

The evidence shows that when one of the 
appellees first took Haley to appellant, he accepted Haley 
as a purchaser and made an oral agreement with him by which 


the sale was to be made on terms mutually satisfactory. \ 
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Appellees having produced a purchaser ready, able and willing 
to buy the land at a price above that fixed by appellant, 
appellees had earned the compensation of one dollar an acre 
agreed to be paid by appellant, and would be entitled to the 
excess above $150 per acre when the sum was paid. 

The ad damnum in the declaration and the damages claimed 
in the praecipe are $480. The record in the case after the 
case was transferred to Douglas county on February 12, 1913, 
contains the following "now on this day come the plaintiffs 
in the above entitled cause by their attorneys, and move the 
court for leave to amend the ad damnum; which said motion, 
on due consideration by the court, is allowed." The motion 
does not show what amendmeny was desired to be made and the 
record contains no amendment. 

At the close of all the evidence the plaintiffs 
requested the following instruction: “The court instructs 
the jury to find the issues for plaintiffs and assess the 
plaintiff's damages at $550.80." The court modified the 
instruction by erasing the figures $550.80 and inserting in 
place thereof "Eighty Dollers with interest at 5% from July 
27, 1909." The appellants assign error on the refusal to 
give the instruction as requested. The court did not err 
in refusing to give the instruction as asked for the technical 
reason that it was more than the ad damnum; and for the further 
reason that the contract as testified to on behalf of appellees 
was: "He said if we could get $150 per acre he would give us 
One Dollar per acre and all above that we got." An agreement 
was made for the sale of the land at $155 per acre to be 
consumated on March 1, 1910. The contract, for some reason 
not disclosed by the record, was forfeited, and appellant 
G@id not receive the $155 per acre. The agents were not 
entitled to maintain an action as to the $5 per acre wntil the 
money was paid, or at least until the contracyv had matured 


and a reasonable time had elapsed for its collection. 











WAP ECAIETE 409 Witeo, Yak nial ich 
Ff 


eB i ovate imo a 


cmt ono?” a: Aeduuihe 2. 
bate bite wh ast te 6F oe 


aS oh eNO Se 


a. 


+ en i ry lke nabs Ad 
a ey A 
aeons es aa 468 Seal wt AY OE 
eh? Beitison devon wht | °, 08 10609 te sopetab a *t 
Ki -Qulteeent bos 08.008) eecmal? oft cutteane'té Ho redunst *| 
Ufa most RS te teorsdns fare storfon yeale” Teorey vote 
ad igevbox off ao corte aAniera tinal fedgs et” *, 08,08). 
gre dda AID. Wirce of” .Fetwouper be mettowstamt Gt ovis : 
Lav saudoat oat cet havne ee. colvertteal odt ovty ee) anuin ah 
“eierat att - fae piniewtieh Re ote ital i) naw a tasht diene 
goniiave ge: 26 tinded’ ae 44 ftteteed aw toss stnoe one ted? Sonne 
‘evty Siver ed opted toq Ctl} dex bree ai ‘Stee ent neil 
thincetse BA "dee. ow Ind? Borede Bla Dea ore * od ‘tatted a0 
ov of ered ten T6Hl ta trad Ste ke ofan dae sok! oben aw 
Neeser esta oe teattaus edt) (OLOF Tt dexalt xo 60 : i 
inal fovay Soa ,Setletvot eaw Brober edd ye fonerisad We 
tea ciey wines edt .eved og gary age mabe 
one Late Gio. rag Uh ‘nett oo twa wo Ee ee wlettatnct OF boxes 
foxpierm bad Portyoo aft Stow tdpot da all vba ow 
snoltection std 10 bevente bat ont att 












~G< 


Evans vs. Hughey, 76 Ill. 115; Burnett vs. Potts, 236 111.499. 

This suit was begun before the money was due on the contract, 

even if the contract had been afterwards consumated. This 

question was raised by appellant in their reply brief but by 

inadvertence was overlooked by the court. All that appellees 

were entitled to recover, when the suit was begun, was the 

commission of one dollar per acre and interest thereon, 

There was no error in the modification of the instruction. 

The rehearing should not have been granted on the 

petition of the appellant because it was not filed in time. 

It is also clear that the court erred in the opinion filed 

May 5, in reversing and remanding the case. The court, however, 

has control over its judgments during the term at which they 

are entered, and the rehearing granted at the May term will be 
pial Was Sesouahe HeSiwstet ws. taspyiive oF the court 

(Stafford vs. C. B. & Q.R.R.Co. 114 Ill. 244), The judgment 

is affirmed. 

Affirmed. 
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‘Thompson, Pide en | 
| This is a suit comuenned before a justice of the 

. eace by appellee secking to recover damages for the alleged wrong 
ful closing of a public highway by appellants, thereby depriving 
‘appellee and his customers of access to a coal mine of appellee, 
whereby he sustained damages to his coal business, Appellee obtained 
ud gent before the justice and on appeal in the circuit court,, a 
verdict for $50, was returned in his favor , on which judgment was 
rendered, 

On the trial in the circuit court, motions were made 
at the close of appellee's evidence and at the close of all the 
evidence, to exclude the evidence and direct a verdict for appel- 

: ant's these motions were overruled and the instructions refused . 
It is assigned for error, that the justice of the 
peace had no jurisdiction of the subject matter of the suit, The 
jurisdiction of a justice of the peace is limited to the cases in 
which jurisdiction is given in Article 11, Section 16, of the 
Justice's and Constable's Act. 

The only remedy for damages the appellee has under 
the evidence, if it was established by the evidence that appellants 
wrongfully closed a public highway, is by a suit in case; there 

is no statute giving a justice of the peace or the circuit court 

on appeal, jurisdiction in this character of cases; nedther real 
ate nor personal property elonging to appellee was touched or 
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molested by appellants, the damages sued for are neither an 
injury to real estate nor to personal property, Western Union 
Telegraph Co., vs. DuBo&s, 128 I11., 248; Stuckey ve. Churchman, 
2111. App. 284. 
The town might have brought a suit before a justice of the 
peace to recover the uimtimxy statutory penalty for obstructing 
a highway; or appellee might have brought suit in the name of 
the xt town, but such a proceeding would be in the nature of , 
a criminal action, Village of Dolton vs, Dolton, 2201 Ill., 155. 
Since an action to recover damages of the nature of those 
here involved must be in case,this suit was improperly brought be- 


fore a justice of the peace, because under out statute, justices 


of the peave have no jurisdiction in actions on the case, 


The judgment of the circuit court is reversed. 
REVERS ED 
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Gen. No. 6184- April Term, 191l4« Ag. No. 27 


The People of the State of Illinois, iled Oct. 16, 1914- 


dant in Errore - 
° ; Eryor to City Court of Pana. 


Robert Yohkns, 
Plaintiff \in Errore 


Thompson, P Js 





1OOIA. 397 


An indictment was returned by a grand jury of the 
city of Pana charg.ng Robert Johns with having made an assault 
with a deadly weapon, to wit an iron seal, upon William H. Alex- 
ander with intent to inflict bodily injury, no considerable prov- 
ocation appearing. A second count charged and assault as being 
made “under circumstances showing an abendoned and malignant heart 
and no considerable provocation appearing*. On a trial a jury 
roturned a verdict of guilty of assault with a deadly weapon with 
intent to inflict a bodily injury, the circumstances showing an 
abandoned and malignant heart. ‘The court overruled a motion for 
anew trial and assessed a fine of $500. against the defendant. 
defendant prosecutes this writ of crror- 

The evidence in this case tends to show that the 
plaintiff in error and tho complaining witness, W.!.Alexander, with 














ther parties had bean engaged in an oil enterprise in Oklahoma 
er the name of the Johns Pierpont 0i] and Gas Company, and that 
¢ plaintiff in error, who had been president of the company, had 
m acting for himself and as agent of the others in developing 
® oi] lands and in the purchase of an additional lease; that 

7 aintiff in error's expenses had been paid from time to time, but 
here had not been a settlement between them, It is also show 

at plain iff in error im had obtained a lease in the name of 
Dr, Bolt, for which plainjAff in error had paid $1070- with his 
own check, Bolt had assigned this lease to the company, and deliv~- 
ered it to J.J.Pierpont, the secretary of the company , to hold 
until plaintfff in error was paid therefor and a settlemont made 
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between plamntiff in error and the company. There was a disagree- 
ment between plaintiff in error and the company, A meeting was 
held by Alexander and the other members of the company at which 
plaintiffin error was not present. At this meeting some of the 
parties asked permission .of;Pierpontto see tie lease after which 
it was passed back to Pierpont. One, Barrett, who is the presi- 
‘dent of the company, again asked to see the lease; it was handed 
‘to him end he passed it to Alexander, the treasurer of the company, 
‘and told hii that he was «treasurer and the proper custodian of it, 
‘Pierpont insisted that the lease should he returned to him to 
hold add said it had been obtained from him by a put up job to 
‘obtain it surreptitiously, Barrett said Pierpont's conclusion was 
‘correct. Pierpont then telephoned to Johns, who with his attorney 
Baise to the meeting and was told what had occurred. Johns said 
they shovid not take the lease from Pierpont's office, when Alexan - 
Fader told Johns he was a bluffer. Barrett testified that he got one 
of the direttors to get the lease from Pierpont and purposed get , 
ie it by strategy. From this time the evidence is conflicting. 


Three witnesses testigy that Alexander first prepared for action 












and started towards Johns, saying there was one man who was not 
afraid of him, and that Johns grabbed a notarial seal and struck 
Alexander, but, there is a conflict in the evidence ag to who struck 
}he first blow. Alexander is :mch the younger and heavier man, 

at the end of the fight Johns’ clothes were torn off him, 

11s nose blecding, and skin knocked off his face, 

With the admission of Barrett and Alexander that they were 
ntending to and did get this lease by strategy from Pierpont in 
sé custody it had been placed to hold until certain matters were 
settled, we think there was such provocation that a fine of $500. 
8 excessive under the circumstances, The complaining witness was 
partner in a conspiracy to get possession of the lease whether 


ney were entitled to it or not, 
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The court in instructing the jury told them what the penalty 
for the offence charged . That was a matter with which the jury 
d nothing to do. 
_ fhe court also instructed the jury that words however sppam 
pprobriouscannot be said to constitute the considerable provoca- 
: on contemplated by the statute. ‘There was proof teanding to 
show the first assault was made by the prosecuting witness, While 
rds themselves are not an excuse for an assault, yet words and 
| which in their nature tend generally to excite the angry 
ssions of men ate adwitted in evidence in extenuation of an of- 
nce where the question of want of considerable »rovocation is ax 
element, (2 R.C.L. 564), Words coupled with acta, whch are 
dmitted to have been done in the carrying out of a conspiracy 
obtain possession of property from other parties, may be consid 
red in arriving at a conclusion of whether the assault was without 
jonsiderable provocation, where want of such provocation is a ma- 
rial avermont of the indictment. Ruble v, People 67 Tll. App., 
05; People v. Ripsten, 175 Ill. App. 558. The jury howefer, by 
heir verdict acquitted the plaintiff in error of the charge in 

he first count so that this instruction was harmless. 
The twenty-fourth instruction given at the request of the peo- 
le tells the jury that whore perdonal property is wrongfully with 
eld from the ower against his wishes, such omer can obtain pos- 
ion thereof by peaceable mesns or if it comes to, hands » he 
a8 a right to hold it against the world. ‘his is an abstract 
roposition, and is misleading, The jury might infer that Alexe 
ler had the right t conspire to get possession of the lease., 
! that he was entitled temits possession, notwithstanding the con- 
itions under which it was placed with Pierpont . 
‘The court also gave an instruction requested by the people 
@ latter part of which isj- that if the jury believe that the ac- 
i has wilfully testified falsely to any fact materialto the 












Gene Noe 6197 April Termj 1914. Age 1 


Calvin Petty,Appellee, ) Filed Oct. 16, 1914- 


VBe 
Hugh Maddox, 


a 1901-A. 381 


This is a suit begun before a justice of the peace by 


Opinion by Thomp 


Calvin Petty against Hurh Maddox, to recover damages for the killing 
of a horse belonging to plaintiff which was struck, while running 
et ‘large on & public highway in the country about midnight, by 
an automobile driven by the defendant. An appeal was taken from 
the judgement of the justice to the oirox{t court, waere a jury 
returned a Yerdict in favor of plaintiff for $128, on which 
judement was rendered and the defendant appeals. 
It is contended that the judgment must be reversed because 
_the appellant at the time of the trial was a minor of the age of 
twenty years and a guardian ad litem was not appointed to appear 
and defend for him. 
"hile a judgement against a minor, where no guardian ad 
litem has been appointed is not void, but only voidable, no 
steps in a case should be taken arainst a minor until a guardian 
ad litem has been appointed where « cuardian does not appesr and 
defend for him. Peak vse Shasted, 21 I1]. 137; Hall ve. Davis, 
44 111. 494; Kesler vs. Penninger, 59 I11. 154; Mains vs. Cosner, 
67 Ill. 566; White vs. Kilmartin, £05 T11l. 525; Thurston v. Tubbs, 
250 Ill. 540; 
The evidence shows that the horse, a two year old, was 
on the public highway at large, but it was not there with the 
consent or knowledge of the owner. The evidence further tends to 
show that it had escaped from a pasture without the feult of the 
owner. 


The only evidence in the record concerning the manner 
in which the horse was struck by the automobile is that of the 
appellant and evidence, concerning tracks of a horse in the 


‘ road, from which inferences are sought to be drawn. The 
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appellant, a boy twenty years of age, testified that he was 
driving a 350 horse-power automobile, with the Lights burning 
brightly, @long the public highway from west to east about 
midnight at a speed of between 15 and 20 miles an hour; that 

he had slowed down over a bridge about 170 yards west of where 
‘the horse was struck and there was another bridge 50 yards in 
front of him, and that he was watching the road in the direction 
he was going; that the horse came suddenly from the south side 
of the road into the beaten track sbout five feet in front of 
the machine and he at once disconnected the enzine and applied 
the foot brakes, but the mechine struck the horse; that the road 
was dry and dusty and he did not see any dust or the horse until 
it suddenly jumped in front of the machine; that the striking 

of the horse jarred appellant's feet off the clutch and the brake 
80 that the full power was again connected and the machine ran 

a ghort distance before appellant stopped it, and, that he went 
to the house of E. Dusan 60 yerds distant, awoke the occupants 
and told them he had struck a horse and inquired if it was theirs. 
Dusan said he thought it was Petty's and they went to Petty's 
house 200 yards distant snd awoke him. There is evidence that 
there were horse tracks in the road from the west, thet the horse 
left the road and went to the Dusan gate st the side of the road 
and then back to the road ea few feet east of the gate, where it 
was struck and was killed about ten yards east of the gate and 
that thore were scrapes in the road from in front of the gate 

to where it died some ten yards east of the gate. There were 
noonoticible bruises on the horse. 

The appellee's third instruction informs the jury 
that the law requires the person opersting an automobile to use 
such a degree of care and caution in driving the automobile 
as will prevent injury to the person or property of other 
persons, end property rightfully on the highway. This instruction 
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makes the driver of an automobile an insurer of the property 
of others on a highway eageinst accidents. All that appellant 
was required to do was to use ordinary or reasonable care in 
the running of the automobile and not to drive it at a speed 


greater than is reasonable and proper having regard to the 


traffic and the use of the highway or 30 as to endanger the 
life or limb or injure the property of any person. If the 


‘Pate exceeds 25 miles an hour in the country then such speed 


is prima facie evidence that it was being operated in a 


nerligent mamer,. This instruction was erroneous, in requiring 


a greater degree of care than the law requires. Appellee's 


_geventh instruction is also subject to the same objection. 





Appellee’s fifth and sixth instructions are very 
argumentative in their nature; they direct the attention of the 
jury to particular parts of the evidence and conciwie with a 


- direction if the jury believe certain thinvs to find for the 
appellee. The fifth, sixth and ninth instructions also direct 


the jury to consider certain things, "if showm by a preponderance 


of the evidence together with all facts end circumstances that 


may be proven by a preponderance of the evidence.” The jury 


- ghould consider not only such facts as are shown by e preponderance 


of the evidence but they should consider all the evidence and 


facts and circumstances in evidence. ‘The giving of these 


 {nstractions was error. 


The judgment is reversed and the cause remanded. 


Reversed and Remanded. 


Mr. Justice Scholfiel@ took no part in the decision of this case 
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\; APPEAL FROM MAQOUPIN, 


) A. Renner 
Apvedl 


19.0 1.A.416 
Toso Pade 
Thia is an action on the case broucht by appellee 


a 
P 
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q 
-acainet appellant a surgeon, to recover, for damages allomed to 
; ave been sustained in consequence of the unskilled and noplicent 
‘mwiner in which he treated a fracture of a bone in *he richt leg 
of appellee, A jury returned a verdict in favor of appellee for 
$200. on which judgment wos rendered. 
1 She appellee a boy a fourteen yoarn of age, rocked 
an iron radiator that tood on a side walk in the village of 
‘Benld, so that it fell ‘on*himinjuring his log. Appellant was 
| Called to attend the boy end diagnosed the injury as a disloca- 
tion of the kmee joint. Appellant testified that he advised 
the fathor of the boy that on X uray picture should be taken of 
‘the limb to determine tho exact nature of the injury; that he did 
‘not have an X-ray machine and that the hoy should bo taken to 
Staunton for such examinat.on, and that the father made no reply 
‘to such sugzsestion. ‘The father of the boy testified tha. appel« 
lant did not sugtest tho use of an Xeray machine but that Dr. 
Denny several days after the accident sugzested it and he then 

















r le the sugzestion to appellant. An Xeray picture was not taken 
until about two months after the acdident and the picture showed 
a fropture of the ond of the femur immediately above. the knee 
joint, The greater weight of the evidence ia that « reliable 
could not be madé without an Xeray picture and that 
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appellant made an erroneous diagnosis by mere manipula ion, end 
gave the limb such treatwent that a surgical operation was theres 
after necessary. In the cofiflicting state of the evidence we 
cannot say that the verdict is against the menifest wnight of 
the evidence. 

When the boy's father learned of the accident he became angry 
and excited, It is contended that the court erred in refusing to 
permit appellant to show what the father said and did at that 
time. ‘There was no connection or relation between the treatment 
of the pationt by appellant and the acts of the father or his 
scolding of the boy. ‘The objection was properly sustained. 

The ‘Court instructed: the jury as to the form of their verdict ‘ 
siving a form to be used, if they should find for the appellee, and 
‘also a form if they should find for appellant, both written on 
the same sheet of paper. ‘he trial of the case was concluded on 
a Saturday night, ‘Two of the jurymen were talesmen, I+ was agreed 
that the jury misht seal their verdict and doliver it to the 
‘officer, who was to return it into court on Vonday moxingx morn 
ing, and the jury should be discharged, ‘the jury after agreeing 
on the verdict ues the form ziven them by the court and simply 
1 te in the form uf appellant the words “two hundred dollars", 
‘and signed their names at tho bottom of the sheet below the form 
for appellant. The court over the objection of appellant entered 
e verdict for appellee, 
| While the form of the verdict was irregular, it is very obe 

oug what was the intention of the jury. If the verdict had not 

en discharged before the reception of the verdict, its form 
would have been corrected by the court before it was entered, 
lere informality in a verdict which is intelligible docs not ware 
: t a reversal of x a judgnent thereon, There is no reversible 
r in the case and the judgment is affirmed, 

AFFIRMED. 
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«8 0. White. \ | 

V8. \ Appeal from County court of 
arlos Libro., 9 Macoupin, 
Appellant. 


son, P.Je* i go 0 IA, 4 I 8 
Thés is a suit begun by Bliss C.White to recover 

x rent claimed ‘to be due ftom Charles libro. An appeal was 

2 from the judgnent of a justice of the peace to the | County 

4, there the cane was tried by the court without a jury. 

dgqnont was rendered in favor of plaintiff for $128,25+ The defan= 

nt appeals. 

The evidence shows that James &. Colvin was the 

ner of certain real estate, and that on March 19, 1906, he oxe 

i a bond for a deed whereby he agreed te convey said real 

ate to «Ercole Libro , a bother of appell:nt, provided Ercole 

bro paid a mortgage securing $900. to the Hillsboro Building 

| Improvement Association, to be paid in monthly paymontes of 

1.64 each, ond the futhmx ‘urther sum of $535- to Colvin, to be 

id $100. cash, the roceipt of which Colvin acknowledged and 

balance in monthly payments of $2.61 per month with interest 

Six per cent per annum, payable monthly, and all taxes, 

| Ercole Libro was fumished a certificate that he 

| the ower of nine shares of atock in the association, and a 

c book by the association, The payments were to be made to the 

0 jiation and to the credit of Colvin at the Gillespie National 

k nd were entered on the pass book by the cashier of the bank, 

appears to have been the azent of the association and Cole 


The pass book shows that sixty two payments were 

| th ) mortenap to the credit of Colvin, the first in April, 
the last July , 1912, oach payment consisted of 
ited to the asrociation and $2,61 in the back of the 
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book to the cfedit 6f sam Colvin, ach paymont to the associa= 
tion is itemized. Instalment $4,50-° Interest $5.25. Premium $1.89 
‘Bliss C.White is a real estate agent and the secretary of the asso 
ciation. He claims to be the omer of the property, and received 
from the bank the payments that were made to the association 
and te the credit of Colvin. The record dium muk does not show 
how or when he became the owner. 
Prcole Libro went to Europe after putting his brother, appel- 
lant in possession of the premises, The record does not show when 
appellant was put in possession, except that it was before Jan- 
iary , 1911. The payments thereafter were made by Charles Libro 
and entered in the pass book of Ercole Libro. 
There is no evidence tending to show that there was any talk 
or agreement between any of the parties about paying rent. Waite 
testified that he didn't know there was a contract between Colvin 
and Libro, but thinks there was one. White also testified that he 
told Libro that he had forfeited his rights to the property, but 
that he received the payments ti made thereafter, and thinks he 
served notice of forfeiture on Ercole Libro by serving it on Libro 'g 
wife, He doesnot know when it was , but it was about two years be 
fore theé trial, nor what it yas, oxc pt that it was a notice 
of forfeiture. His evidence is very inconsistent, and although 
he was secretary of the asseciation and claims to be the owner of 
title to the property, he p appears to have known little aboyt the 
matter in controversy. The proof~.is? clear by the entries on 

the pass book that payments were made on the bond for a deed both 
to the ascociation and Bhe owner of the, title, down to within 
thirty days of the beginning of this suit. 
The Statute Paragraph... three of section one of the Landlord 
and Tenant Act provides that rent may be recovered , vhnn possess- 






ion has been obtained under an agreement for the purchase of prem- 
_isea, aod before deed ig zivon, the right to possession is tere 
nated by forfeiture or non compliaice with the agreement, and poa:—-— 
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session is wronefully refused te be given, upon demand made in 
writing by the party entitled thereto, Appellant has raised the 
egal questions involved by prppositions submitted to the court 
ch were refused. ‘There is no proof tending to show a demand 
r possession was madein writing, and a judgment in favor of ap+ 
poles cannot be sustained on the evidence, The ju sment is roe 
rsedwith a finding of fact, that appellant was in possession of 
the premises for which rent is claimed under a bond for a deed to 
his brother, and no demand in writing for the possession of the 
promises was made after possession was taken under the bond. 


Judgment Roversede 
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THOMAS COOPER, - N Filed ¢ 


Defendant in Error, : 
‘ F 
Ve ) Brror to Cifcuit Court 
5 ) Fulton Sounty. 

~ROBERT BURGESS & SON, ! F, 

- Plaintiffs in Error, 
: | 9.0 Tike 

ELDREDGE, J. \ } 0 5A. 4 28 


This is an nehten 3 tn-assumpsit, the declaration cherging 
that defenient in error, Thomas Cooper, desired to purchase a 
Percheron stallion for the purpose of breeding to mares in the 
vicinity of his home in Fulton County, and went to the defendants, 
Robert Burgess & Son, at Wenona, Illinois, andi told them he wanted 
a stallion registered in the "Percheron Book of America", or one 
that would be eligible to registry in the "Perchon Book of America”. 
as kept by the Percheron Society of America; thet plaintiffs in 
error agreed to sell him a pure bred Percheron stallion that wauld 
be elighble to registry in the "Percheron Book of America” and that 
he bought ssid stallion for $2,000; but, as a matter of fact, the 
defendants, instead of delivering to hin a pure bred Percheron 
stallion eligible to registry as aforesaid, knowingly and fraudulently 
delivered to him an inferior and worthless stellion, not a pure bred 
Percheron stallion so registered as aforesaid, but a so-called French 
draft stallion; that when he discovered this alleged freud he 
requested snd demanded of plaintiffs in error that they take back 
the said stallion so delivered, but the defendants did then and there 
refuse and have ever since refused so to do; that by reason of 
the inferior and worthless character of the stallion delivered it 
was a totel loss to hin and that he has suffered damages to the \ 
amount of $2,000. 
The trial resulted in a judgment in favor of the 
defendant in error and against plaintiffs in error for $700 and gosts. 
There are several assignients of error to the rulings | 
of the Court on the admission of evidence. It is first insisted \\ 


t a number of witnesses who testified as to the value of the | (0) 





allion were not qualified. These were mostly farmers living — 
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in Fulton County who had owned and handled stallions and the 
effect of their testimony was that while they had little or 
no knowleige of the vaiue of French draft stallions, yet such 
horses for breeding »urposes in Fulton county would be of little 
or no value for the reason that there were very few, if any, 
Franch draft mares in Fulton county. We are of the opinion that 
they were competent to testify on this question and that the 
weight of their testimony was for the jury. 
The contract was an oral one, and the testimony of 
a witness MeVamber who worked for plaintiffs in error at the 
time the contract was made was introduced by defendant in 
error in corroboration of his version of the contract. 
Plaintiffs in error sought to impeach the testimony of this 
witness and introduced testimony showing that his general 
reputation for truth and veracity at Wenona, where he resided, 
was bad. Plaintiffs in error also attempted to prove by the 
witness Miller that at a tine four years prior to the making of 
the contract MeCusber Lived in the vicinity of Monmouth ani 
that his reputation at that place for truth and veracity at that 
time was bad. The Court sustained an objection to this testimony 
on the ground that the time was too remote. While the trial 
Court has considerable discretion in determining how far 
back testivony of this character may be given, yet we think that 
@ period of four years was not too remote and the evidence \ 
mieht have been allowed to be introduced. The evidence, however, 
of this witness was but cumulative and the sustaining of objection 
to his evidence is not reversible error. Kirkham vePeople, 
170 111.9. ry 
Pleintiffs in error also offered the witness Shiekas Ny 
to prove the general reputation for truth and veracity of | 


McCumber in the vicinity of Lewistown, Objection was made 
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to his testimony and it was sustained. There was no evidence to 
aliew that McCumber ever resided at Lewiston or in the vicinity 
thereof. The witness stated that he had mown him only for the 
pest four years and the evidence digcloses that during the 

past four years he had resided at Wenona. It was not error in 
sustaining the objection to the testimony of this witness. 

It is also urged that the Court erred in permitting 
proof of the value of the stallion in #ulton County, because the 
true measure of damages was the difference between the value 
of the stallion, if he had been as represented, at Yenona at the 
time and placeof his delivery to the common carrier ‘or shipment. 
No objection of this character was made to the evidence of the 

_ value witnesses of the defendant in error when they were 
testifying in regard thereto. The objections to their testimony 
were spegéific and upon other grounds., The questions propounded 
by counsel for defendant in error to his witnesses on the 
question of value aid not phitadin “der elemnt of place and the 
questions propounded also by counsel for plaintiffs in error 

on the same subject to their own witnesses did not contain 

the element of place. Counsel for both parties on the trial 
aid not seem to consider the element of place as material and 
having fried the case on that theory cannot now complain that 
it was erroneous. 

It is also urged thet the Court erred in 
refusing to give the first refused instruction for plaintiffs 
in error. The principle of lav involved in this instruction 
is fully covered by the other instructions given. There was 
no harmful error in any instruction given on behalf? of defendant 


in error. 
The judgment will be affirued. 


no 
Mr. Presiding Justice Thompson took/part in the 


consideration of this csse. 
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The People of the State of Illinoiss 

Deft. in Errory 

' Error to Circuit Court 
Fulton County. 


8. 


Perry M'Kinzie, 
om \ plff. in J 


ELDREDGE, J. hate 
This is an appeal from a judgnent of the Circuit 
Court of Fulton County rendered against plaintiff in error for $l- 
and costs for the violation of Sec. 266, Chap. 368 Hurd ‘s R.5., 
which is as follows;- 
) "Whoever wilfully enters and passes over any garden 
yerd, or other improved field, after being expressly forbidden so 
io do by the ‘owner or occupant thereof, shall be fined not exceed- 
‘ing $5". 
| The case originated before a Police Magistrate, 


. 


It appears from the evidence that one Ezra Barker owns 45 acres of 


land in Fulton County. It is divided into two fields, 25 acres 










on the north and 20 acres on the south. Six or seven years before 
the trial the complaining witness, John M, Hoyle, made an arrange- 
ment with Barker whereby he rented said land and for that part 
which was to be piabedt planted to corn he was to pay as rent one 
half of the corn, A portion of the land was to be kept in hay 
and as to the hay land Hoyle and Barker wer: to make an arrangement 
each year as to what Hoyle should pay therefor, the price of which 
was to be controlled by the market price of hay in the vicinity 

y the acre. At the time the offense w is alleged tohave been 
committed the 25 acre field was in hay and in the spring of 1912, 
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_when the hay was ready to be cut, Barker was out of the State, and 
ma con$roversyarose about the price to be paid for the hay between 
Hoyle and the plaintiff in error, whom Barker hadappointed as his 
agent to colledt the rentforithis field of hay. Hoyle was in pos- 
| session of the field and had yosted notices upon the gates for- 
bidding trespassing. He had also locked the gates with chains 
‘and padlocks, The plaintiff in error on behalf of Barkere,z sim 
soldi the hay to other parties and after Hoyle had told him te 
“keep out of the field, he, together with the parties to whom he 
‘had sold the hay, wen’ upon the fieldto measure the hay, Hoyle was 


in possession of the field and under such circumstances there 


: 
; 
: 


was a Clear violation of the Statute. 
‘raigned and a plea of not guilty entered in the Gircuit court . 


: It is urged that plaintiff in error should have been ar- 
‘The, charge was a misdemeanor and no plea was necesazyy. Sec, 9= 
a 18, Chap 79 Hurd's R.S. provides that a defendant may appeal 
from the judgment of a Justice of the Peace in criminal cases to 
the circuit court, the appeal to be taken in the same time and mann= 
mer, and upon the same conditions, and with like effect, and like 
proceedings may be had thereon as in civil cases. Sec. 72 of 

the same act in regard to civil cases when tried on appeal pro- 
vides that the Court shall hear and determine the same in a sum 

: way, according «o the justice of the case, without pleading, 
writing, The Statute does not require any arraignment af or 

lea in cases of misdemeanors borught before a Justice of the Peace 
yr Police Magistrate, The trial in the Circuit Court was a trial 

& novo and nothing more was required in that court than before 

@ Police Magistrate, We do not consider the other errors assign- 
das of substantial merit and the judgment will be affirmed- 

Mr, Presiding Justice Thompson took no part in the considera — 
ion of this case, 
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ellees., 
VB. : Appeal from Circuit Court of 
‘Fust, Swift & Co., \ f Calhoun County. 
Appellants. / 


\ / 
‘ELDREDGE, J. , 


: this is a suit brought by appellees as partners 
doing business in Calhoune County, [llinois, against appellants, 
partners doing business in Sit, Jouis, Mo., to recover an account 
for certain meat claimed to have been sold by appellees to appele 
lants. The account is for $187.67. The case was originally brought 
before a Justice of the Peace and on an appeal to the Circuit, Court 














the trial resulted in a verdict for appellees for said amount. 
On this verdict judgaent was entered. 
| There is only one question involved on this appeal 
and that one of fact as to with whom the contract for the meat 
‘Was made by appellees. Appellants" contention is that appellees 
‘sold and delivered the meat to one Robinson and not x to appellants. 
In 1911 appellants were engaged in the business of building dikes 
and shore protections along the Mississippi R ver and at the time 
‘Said meat was furnished had contracts for work to be done on 
‘ aid river between Hamburg and Grafton, Illinois, At Beech's Land- 
g, which is between the two places was a quarry which was in 
arge of saidyRobinson, At this quarry was a camp and mmkrkk 
utfit for the purpose* of quarrying the rock to be used by appel- 
tants. A number of men worked in this quarry and lived in said 
Camp, The evidencefor appelleestends to show that Robinson was a 
foreman for le satonaane and had charge of this camp and the work of 
hat appellants paid the men atxmiait at said quarry; 
ed the dishes that were “sed at said camp and most 
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of the tools and outf£Zt used in the quarrying of the rock; that 
yppellees were farmers living in the neighborhood and before they 
lelivered any meat to said camp they interviewed yames Swhft, ammox 
‘amonber of appellant firm, to see if they could furnish said meat 
nc that they then madd a contract with said firm to deliver meat 

at said camp at 11 cents a pound; that appellees* bill for meat 
lelivered to said camp for the monthof August was about $52 and as 
it was not paid promptly appellees refused to deliver any more meat 
sntil it was paid; ond that thereupon appellants paid the bill 

ith their check which wes given to appellees and appellees again 
gen delivering meat. ‘Tho bill for the month of August was taken 
to Kobinson, who marked it "0.K." ond when appellees madd out thoir 
11 for meat delivered in September and October they took it to 
binson, who marked it "0.K." , and then appellecs sent it to ap- 
elliants, who refused to pay it, onc this is the account in cone 










troversy in this case. 

| The evidence for appellants tended to show that they had 

a contract with one  Golike to furnish this rock to appel- 
lants and that Golike had made a contract with Robinson to quarry 
: rock and load it on the barges for Golike and that appellants 
had nothing to do with eny meat furnished to the cemp and did 
jot contract for the seme. 

| The testimony of Robinson supports the contention of appel- 
Leo . The issue was ono for the jury to determine from the ovie 
or se and as the verdict ic not manifestly against the weight 
hereof, the judguent cannot be set aside for that reason and 
ust be affirmed. 
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AFFIRHED. 
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Fildd Oct, 16, 1914- 


FRANK SPARKS, c, 2, 1914+ R.H.Denied 


Appellee, 


Appealjfrom Cireuvit Court 
mpaien County. 


VS. 


ROBERT Ge. RAYBURN, We O. DALE, 
J. N. BLACK and F. B. VENNUM, 

Partners as the HOM" BANK, 

Appellants, —.= > 


ELDREDGE. Je 







ee eet ee el eet See 


i 


#19014, 438 


were partgers engared in the banking 
business in the Villege omet, Illinois. Appellee recovered 

& judgment against them for the sum of $1550 in an action of 
assumpsit for an alleged belance of deposits made by appellee 

in the bank operated by them. Appellee opened an account with 

the bank in July, 1906, which was carried on until about the 

10th of August, 1912. He was never furnished by the bank with 

a@ pass book. It is urged that before appellee can recover for 

seid deposits the evidence must show proof of a demand for the 
same. The deposits sued for were general and there was no 
obliczation on the part of appellants to pay the alleged belance 

to appellee until the same was demanded of them by him either by 
presentment of a check or otherwise, unless circumstances are 
shown which seamount to a legal excuse. Brahm v. Adkins, 77 Ill. 263. 
Under the facts in this case we do not think that any formal demand 
Was necessary. The testimony for appellee tenis to show that 

for) about two years prior to the comuencement of the suit he had 
requested that he be given a pass book, that a statement of his 
account be made to him and that his checks be returned to 

him, but that appellants refused to cive him a pass book, render 
him a statement of his account or to deliver his checks to him, 

and thet these requests were also refused wheh made by counsel 

for appelles. The evidence further tends to show that appellants 
denied that any balance was due appellee. Unier such circumtanses 
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register was kept by appellants containing the entries made in regard 


~2= 


a demand would have been futile, if made, and was unnecessary. 


Meadowcroft v. People, 163 T11. 56; Arnold v. Hart, 75 I[11. App.165; 


idem ve idem, 176 IB1L. 442; Bank of Missouri v. Benoist, 10 Mo.519; 


Miller v. Western Natifnal Bank, 172 Pa. State 197; Pratt v. Union 


National Bank, 75 Atl. 313; Altmen v. Phillips County Bank, 86 
Kans. 930. 

Appellants offered in evidence the ledrer of the bank 
which the Court refused to admit, and this action of the Court 
ig assigned as error. The evidence shars that a dsy book was 
kept by the bank in which the original entries of the business of 
the bank were made and that the ledger was made up in part from 
the entries taken from the day book. ‘Several of the day books 
were produced and offered in evidence by appellants and were 
admitted. No day books were produced or @ffered for any dates 
after June 5th 1907, although many of the transactions involved 
in this litigation took place after that time. During the period 


‘of these transactions appellee from time to time had borrowed 


emall gums from the bank and had given his notes therefor. Many 
of these transactions involved the application of funds in the 


payment of these notes. The evidence shows also that a note 


to the note transactions of the bank. None of the note\ registers 
were produced or offered in evidence by appellants. The ledger 


was not a book of original entry and under the above circumstances 


was incompetent. It was not competent for another reason. 
The evidence shows that many of the items made therein did not 


_/ represent the true amounts of the transactions, but were the net 


results of several transactions. Appellee proved several of the 
items of his claim by certificates of depesit issued by the bank 
and these were prima facie evidence of deposits by him. Braham v. 
Adkins, supra. The actual amounts of these deposits were not 
shown by the ledger, but other amounts were shown therein which 
were sought to be explained by subbtacting from the deposits 


_ payments: of-notes,- and--in-other- ways. A book of aceounti containing 
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items which do not represent the actual amounts of the real 
transactions, but have to be determined, sustaine’ and aided 
by mathematical calculations made from extraneous proof is’ 
not such an account as can be admitted in evidence to refute 
a prima facie case established adversely thereto. 

We have carefully examined the evidence in regard to 
each one of the fourteen items in dispute and with one exception 
we cannot say that the verdict of the jury was not justified 
by the evidence. The exception is the deposit of June B®, 1908, 
for $18.70, which consists of two items, one for $14.15, and the 
other for $4.55. We think the clear weight of the evidence 
shows that appellee was given credit for this deposit. The verdict 
of the jury fixed the amount of damages at $1350. The total amount 
of each one of the disputed items was $1336376. The jury either 
made a mistake in adding the items, or attemted to allow interest 
thereon. There was no claim made for interest, the jury were 
not instructed to allow any and no rule was siven to them by which 
to compute interest, consequently the verdict was’ excessive in 
the gum of $15.24. This amount added to the said item of $18.70 
makes a total error in the verdict of $31.94. 

Criticism is made of several of the instructions given 
on behalf of appellee but the same criticisms could be made to 
those given on behalf of appellants, and they cannot be heard 
to complain thereof. ‘Under the circumstances we do not think 


there is any reversible error in the instructions. 


If appellee will enter a remittitur in this court of $31.94, 
within ten days, the judgment will be affirmed for the sum of 
$1316.06, and each party will be adjudged to pay its own costs in 
this Court, otherwise the judgment will be reversed and the cause 
remanded at the costs of appellee. 
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from County, Court 


heFratis. _,dlorgan County. 


Muintage in Errore / 


Mure € 199LA/080 


Pl 


This is a writ of error to the County Court of 

“8 Co to review a judgment enteredin said court against 
yintiff in error. ‘The writ mst be dismissed for several reas- 
The record does not show that any Bill of Exceptions was 

Le d in the court below and made a part of the record. No abe 

‘a % has, been printed and filed in accordance with the rules of 
8 Court, In the brief and argument of plaintiff in error what 
to be a summary of the testimony of the saveral witnesses 


ARN 


,» but no exceptions to any of the rulings on the oevi- 
ce complained of is shown and no instructions are set out there 
a Thore is nothing preserved or presented for this Court to 
sider and the writ of error must therefore te dismissed . 


a 
end = ym i 9 


8, F. Smith for plaintift- 
| Robert Tilton for the People- 
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n MeMasters 
} et iat #f in Rrror. 


\VB. a Error 


dison Coal Corporati ey 
; Defendant. in Error. 


q@ Cireuit Court of 
/ Sangamon County. 
pe ; ‘, 


\ £9 0:1A. o 2% 


DREDGE, J» . rd 
<  / This was an action on” ‘the cane by plaintiff in orrer 


3 inst dofondant in error in bmp judgment was rendered in favor 
? ou latter, to review which this writ of error is prosecuted. 
The only errors argued in this court are confined 
0 the action of the trial court in directing a verdict an favor 
f defendant and to the rulings of ‘he court on the admission of 
alg The Bill of Exceptions does not show that eng peramptory 
ny truction was given by the court to the jury. It contains no 
ns tructions whatever, neither docs it show that any verdict of 
jury was returned, fn order to review the action of the court 
B eiving, refusing or modifying instructions it is necessary 

pes the, instruction be set forth in the Bill of, Exceptions, 
arbor v. G. & A. BY.Co.,235 T11, 589; CG. Be & G. ReRsCo. ve 
isselwood, 194 Ill. 69; Martin uxx et al. v. Foulke, et al., 114 
1. 206. 


The court did not err in its rulings on the admiss- 
m of the evidence. We have carefully examined the evidence 

fd on the merits the judgnent is right. 

The judgnent will be affirmed. 
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Gen. No. 6186, April Term, 1914- 


a : iledfoct. }6, 1914- 
.E. Thompson. , ae di 
. Appellee., 


a 


{ \ 
The Security Insurance Company 


from Coles County 
Circuit Courte 

of New Haven., 
Appellant. 


ef 1901.4. 442 
ELDREDGE, J. ‘ 

‘ Appellee recovered a verdict for $690. in an action 
assumpsit on an oral contract of insurance. Judgment was 


‘endered on the verdict, to reverse which this appeal is prosecu- 


| The declaration contains a special count on an oral 
: slicy for $700., to which are attached also the common counts. 
The onl plea is the general issue. Tho principal error argued 
is that a pellee did not prove the making of the contract by a pre 
yonderance of the evidence. The contract covered a stock of mer- 
char dise and faxtures located ak in a store building of appellee, 
falued at about $1,100., and it is claimed was made between appel- 
dee and the azent of appellant. Appellee testified in substance 
hat appellant's agent agreed to write a policy insuring said sfock 
F merchandise and fixtures against loss or damage by fire in the 
wm of $700. for the period mit of one yeak commencing at twelve 
clock noon June 13, 1913, for the con ideration of a premium of 
19.45, and that said premium had been tendered to said agent. 

he fire occurred at three o'clock that same afternoon, The only 
ersons presente when the alleged contract was made were appel- 
» his son, a boy who was working in the store for appellee, 

nc the agent of appellant. Appellee is corroborated more or 
ess by his son and the boy who was working in the store. The 
gent for appellent denies having made any agreement to write said 
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conversation took place in the store of appelleo on the mexmzyx 
ling of the day of the fire, The verdict is not contrary to 
y manife:t woight of the evidence. 
. ‘Some objections are made to several instructions given > 

} Court on behalf of appellee, none of which mm do we th nk 
n be sustained except possibly as to the fourth instruction, 
"when this instruction is read togther with all the other in 
ru ctions, the jury could not have been misled and it was not, 
ch harmful error as should cause,a reversal» of the judgnent. 
The judguent, will be affirmed, 

“| Mt, Spstice Scjolfield took no part in the consid- 
mn of this case, . 
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i. Piled Ocf. 16, 1914- 

F.B. She ? 
| rye Appel lante 
VS. \ A Appeal frog Circuit Court 

WA. Lachennye a ‘ mpai; County= 
| ippolleee \ . i v 
| ie 3 1901.A. 443 
ELDREDGE, Jee Be 


q This is an action in «ssumpsit to recover $2400, 
on apr misvory note executedby appellee April ot 2, 1913, payable 
to his own order for said sum and endorsed by him on theback 
, fhe pleas allege that the consideration of the note 
was for money won at gambling. The Court directed a verdict for 

’ appelleac. 

: oe a In February ==" , 19128 appellee lost $2,400, to one 
/P.T.Bs Matheny in the city of Champaign gambling et cards in a 
‘geubling room operated by latheny at that place, In paymont of 
his loss he executed a note payable to the order of Matheny for 
said sum, The note came into the hands of the Yirst National 
Bank of Champaign for collection. Appellee told the cashier of 
the bank that ho was not able to pay the note at that time, that 
it was for money lost in gambling, and executed the note, sued 
on in this case asa renewal.of the original note. Sec. ll, 
‘Chap. 58, Hurdk*s RS. provides that notes given in the payment 
of gembiing debts are absolutely void, Sec. 146 of the same Chap + 
‘tor provides that no asstgnment of any such note shall in any 















manner affect the defense of the ;}ermn executing tho same. It 
has been repeatedly hold that under the laws of thie state if the 
original consideration of such an obligation is based won a gam- 
dling debt or transaction, it is absolutely void, not»ithstanding 
‘it may have beon transferred to the jumim hands of an innocont 
chaser. Willivums v. Judy, 3 Gil. 283; Pope v. Hanke, 155 111 
617; Chapin v. Dako, 57 111. 295; Wet y. Carter, 129 Ill. 249; 
Tr mas va, Firat Na ional Bank, 213 Ill. 261, And a note given as 
a renowal of a prior note so tainted, al though transferred to the 
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4 hands of an innocent purchaser, is void. International Ronk of 
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Chicago v. VanKirk, 39 Ill. App. 23. 

The facts were undisputed in this case and there 
vas no error in the action of the Court directing the jury to 
tind a vordict for appellee, : 

; -Q- _ The judgnent will be affirmed. | 
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Gen. No. 6199. April Term, 191]4-/ 


Agenda Ho, 20 
Filed Oct. 16, 1914= } 
; Ddc. 2, 1914- 
ne eippall nina Yes R.H. benied- 


: V8. | 
_ Jens Jenson., 


Apfoal from Circuit Court 
Ford County. 


| 1901.4. 449 
ELDREDGE, J. ace 


Appellee sued appellant in an action of as ampe 
git to recover for 2229 bushels of yellow corn at 70 conts por 
‘bushel alleged to have been sold by him to appellant, The trial 
‘resulted in a verdict for appellee assessing his damw-es at 
i on which verdict judgment wes entored. , 
The declaration contains the common counts only. 
‘Appellant filed in addition to the goneral issue a pecial plea 
alleging that it was at that time operating an elevator of Class 
B and received che grain in storage only, and that the elevator 
ed on February 14, 1911, without the fault of the company, 
: mtirely consuming its contents, which included the grain of equal 
(grade vhich was held to replace the corn delivered by appolles. 
Issue was joined on this plea by a general replication. Appellee 
tified that in August, 190& he had the corn in question » in a 

crib on his lote in Gibson City; that on August 18, 1908, he had a 
‘conversation with Mr. Gooper, the agent ofsappellante +g in which 
he asked him if he could hayl his grain there for a shorttime and 

pon beinginformed by Mr. Cooper that he could do so, he asked hax 
gow much it would cost a month and was informed by Mr. Cooper that 

could store it for thirty days free of charge. Appellee on 

the next dey hauled and delivered to appellant at ite elevator 
229 bushels of corn; that on the 15th day of October following 
called upon lir. Cooper at his office in the elevater and ine 
red the price of corn and wes informed that it »as worth on 
that day 70 cents per bushel if it graded; that Mr, Cooper said he 
vould give him 70 cents por bushel for the corn if it graded or 
8 cents per bushel if it cid not cradestimxtx that Cooper said he would 
ip it the next day, 
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30 elevator burned February 14, 1911, nearly to years and a 
x half after the alleged sale, Cooper denieskk “hore was ever ay & 
contract of sale for this corn, but that the elevator company 
jld it in storage only, ‘the evidence in the case as to whether 
‘there was a contract of sale, or of storage onlyj is vory close 
i conflicting and there are many facta and circumstances which 
: strongly tended to correborate appellant's con eantion that 
there never was a contract of sale for this cern, Under such con- 
ditions it was important tat the jury should have been carefully 
Anstructed as to the law, very inetruction given on behalf of ap 
Ppelles is subject to criticism and some are wholly bad, The second 
Anstruction given for appellee is as follows %« 
, "The court instructs the jury undess the defendant has 
howm by the greater weight § of the evidence that at the time of 
‘the fir in question, it, tho de’ondant, had stored in tho clevas 
| as much corn as of good quality and grade asp that delivered 
te the defendant by the plaintiff, as it was then chargeable 
Yor to all other parties who had corn of that character stored in 
the elevatey it will be your duty to find for the plaintiff on 
that issue®. 
Jha issue is meant by this instruction is not discernible from 
the instruction. Moreover, the jury should not have been instruct 
ed to consider how mach corn the defendant had in the clevater 
Yt the time it was burned unles: they Sauk first found from the | 
dence that the contract was one of storage and not of sale. 
the third instruction is as wane 
| "The Court instructs the jury” that the defendant has plead- 
i as one of his defenses, that the corn in question was stored 
. n the elevater and not sold as claimed by the plaintiff; before 
u will be justified under the law to find for the defendant on 
hat issue, you mst believe from the creater weightof tho evi- 
ence that defendant hes shown that it, the defendant, used reage 
nal © care and diligence to protect the corn f om loss by fire*. 
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hit instryction is so palpably erroneous that it is unnecessary bo 
liscuss it, | Tho same may be said of the fourth and seventh, 

4 For the erroys indicated, the judgment mst be reversed 
nd the cause remanded, 

| Reversed and Remandede 
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No. 62026 April Term, 191 NO. 23= 


t. 16, 1914- 


Filed 
charles Razor, R.HMenied- Dec, 2, 1914- 
: Appajles- 
q WS. ij peal from Cirmit Court of 
Bloomington & Normal Railway MoLean County. 


anc Light Corpaniy 


1901.4. 451 


: DREDGE, Jeo 
This is an action on the case brought by appellee 
ainst appellant for personal injuries received by him, in whéch 
recovered a judgaont for $700, to reverse which this appeal is 
, Front Streat in the (ity of Bloomington runs east 
md west and crosses 4 Main streot and Rast street, Tho last two 
famed strects mm north and south, Appellant's street car line runs 
plong Front Street until it reachesbim Nain streot, shan it turns 
north on ain strect, Bust streetic a block east of lain streot. 
injury igmewec happened on the tracks on the north cross walk 
f Front strect at its interscotion » with Main etrect. At this 
int thore wore double tracks, the east one being used fof west 
. i northbound carg and the west one for east and southbound cars. 
me cay which injured appellee ceme ffom the wost on rropt street 
nk at the intersection with Main street ‘urned north on Nain 
; et and wan manning north at the time of the accident. On the 
ening of Noverber Sthe 1912, between eight and nine o'clock it 
. jas*rainingand appellee, carrying an umbrella , was attempting to 
ross the tracks, when, as he contends, he was struck by the car- 
fh ) declazatinn consistas of six counts and vharges negligence on 
he part of appellan$ (1) in the mismanagement end unskilfulness of 
at sliant in runing said car; (2) in not sounding a gong or 
ings ng a bell; (3) in that appellant wilfully and nog) igently 
ove said car asainst appellee; (4) in failing to have the car 
mipped with a fender and proper guard; (5) in running the car 
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yt dexserous rte of speed and contrary to the ordinances of the 

limiting the rate ef speods 5 miles her hour, and (6) in care- 

» iaproperly and negligently driving und managing said, car, 

ll Whoreof of appellee was knocked down and injured. 

| who evidence on thee question of the speed of the car and, 

f whether the gong was sounded is in irreeoncileble conflict, 
testimony for appellees tended to show the car was running at 

® miles an hour, while that of appellant tended to show that 

$ did not exceed 2 miles an hour, We do hot thingg there is euch 

preponderance of evidence on this question on the part of appel- 

» that would justify our interference in the finding of the jury 

Whether appeliea was guilty of contributory neslience 

as a question of, fact for the jury to determine from all the ovi- 

ence in the case, Certain hypothetical questions were propounia: 

» medical expert witnesses on behalf of appelles which wore 

loarly erroneous, After long statements of assumed facts the 

stions conclude , in substance, “upon these assumed facts anc 

son your own knowledge gained by personal exaa.nation of the plain 

» in your judgsent is his present condition the natural and 

ble resvit of the above injury"? Yollo-ing which the question 

acked, “Is the injury» permanent, basing your answer on the 

i facte "? Substantially the same questions wore asked of 

» difforent oxpert witnesses, The rule is that a witness can- 

be permitted tw give his opinion on the very fact which the 

ury is to detemsine and this role ie no different am when a 

0% eal expert testifies than when any other kind of an export 

estifies, Schlauder vy. C. & 8. 7. Co, 253 T1i,, 164; I.C,R.Co., 

fs. Smith, 208 T1l., 608; Chicago v. Didier, 227 Til,, S71. 

[ t does not appear, however, that the extent of the injuries was 

x atroverted by appellant on the trial, ‘The evidence shows that 

ne surgeon of appollant examined appeliee and attended him for 

days after ~ injury, but was not produced by appellant 
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0 tostify in the case, No testimony as to the extent of appellee's 
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fu des was off-red by appellant, ‘the verdict of the jury is not 
: if the injuries received were such ad the evidence for 

0 tee tends te show. Appellant therofer could not have boen 
gjusiced by. the admission of tho oxport tostinony. 

% Complaint is mae of the giving ami of the gocond instruction 
 bebalt of appellee, his inctruction waa, apgroved in the case 
’ Smiloy ¥, Rant St. Louis Ry. Co,e 266, Ill, 482, Tho criticism 
the fourth given instruction is that it assumes that the car 
appellee, while it was the contention of appeliant on the 
jal that uppelleo walked into and struck the car, Ye do not 

nk the jury covld have becn misled by thié instruction, Ve Gan 
no objection to appellee's fifth , sixth snd seventh instruc 
Ho compluint is made of the action of the trial Court in 
fusing %o Siemdgruationax give any ins ructions offered on 
gt f of appellant. ‘The contention that there was a yvoriance 

on the declaration and the proof is without merit. 

. ghe judgment will be affirmed= 
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914. ACENDA NO. 41. 
Gdsf Beh-76 — 


IG /¢ 


BRAL NO. 6224. APRIL TERM, A. D. 


DAVID A. TEFGARDES, 
Appellee, 
fppeal from Cireuit Court 


\ 
vs \ 


| Vermilion County. 
‘SUPREME TRIBE OF BEE 


TOOI.A. 4:74 


ee et eet Sel eel 


ELDREDGE, J. 


| This is a suit instituted by avpellee against anoellant 
‘upon a certificate of beneficial membership issued to Noss A. Tee- 
fen, deceased wife of appellee, in her lifetime. The certificate 
mas for the sum of #500. The jury found the issues for appellee. and 
returned s verdict for said smount, on which verdict judgment was 
‘entered. 
P The declaration is in the usual form in such cases, and to 
which appellant filed the plea of general issue and four special pless. 
‘Three of the special pleas allege, respectively, that certsin answers 
made by seid Rosa A. Teegarden in the application for the certificate 
were false and untrue and that said anewere were warranties and that 


gaia certificate was void by reason thereof. The fourth special plea 














was a plea of tender of the money paid by appellee torether with the 
costs of the suit to the date of the tender. Appellee replied double 
to these pleas ané the first replication averred the truth of the 
inswers in said application. The second, third, fourth, fifth and 
sixth replications reply to the first, second and third special pleas 
on? aver, in subetance, that appellant has waived its right to object 
to the validity of the certificate ag to one of the answers because 
0 W. 7. Michael, who was then ané there the duly authorized sgent 
of, and acting for, appellant propounded the question mentioned in 

* first epecial ples to Nosa A. Teerarden and that she answered the 
feme truthfully, but said agent, without the consent or direction of 
7 insured, upon his own initiative inserted a false and different 


r in said apnlication; that as to the questions cet out in the 
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cond end third special pleas said agent never asked said questions 

of her and that the answers inserted in said application were the 
answers of said agent and not of the insured; and also that the insured 
answered said questions truthfully, but said agent wrote false end 
@ifferent answers in said application upon his own initiative an? with- 
‘out the consent or direction of the anplicant. The seventh replication 
was one of estoppel ané averred that appellant from the ¢ate of the 
certificate of beneficial membership to the tine of the death of the 
‘insured with full mowledge of the facts set forth in its special pleas, 
by and throurh its duly authorized agent, demanded and received of 
insured the vremiums falling due on seid certificate, and the insured, 
‘relying on the validity of said certificate and induced by the demands 
and receipt of premiums by the defendant, vai? the same. The eighth 
replication averreé that anpellant, after the death of the insured and 
Shaving full knowledge of the feets set forth in its special pleas, 
through its duly authorized agent demanded and received from appellee 

a trenton on eaid certificate, and aprellee, relying upon the validity 
of said certificate and induced by said demanéi, paid said premium to 
cept tant. The ninth replication denied the tender pleated in appel- 
lent's fourth special plea. ‘To these replications rejoinéers were 
“fires by appellant. 

Appellee and his wife, Hosa A. Teegarden, were living on 
Norman Street in Danville, Illinois, on November 26th 1910, the date 
“she made application to appellant for beneficial ineurance. ‘The 
application signed by her consists of three parte. Part I contains 
questions as to the age, date of birth, residence, etc., and is usually 
filled out by the agent soliciting the insurance and has one place for 
Pathe signature of the applicant. Parts II and III are for the medical 
examination. There ere three places in parte IJ and III for the sir- 
“natures of the avplicant. The application was signed under date of 
‘November 26, 1910, in four places on the application. 

| W. T. Michael was what was called a deputy of appellant and 
was authorized to solicit insurance, take anplications and collect the 


: 


pare premiums, and it wa s also the deputy's duty to write up "art I 
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of the application and then turn it over to the medical examiner who 
was presumed to examine the avplicant on parts II and III of the 
‘application. 

The testimony for anpellee tended to show thet said Micheel 
galled at the home of anpellee between eight and nine o'clock on the 
‘evening of the aste of the application; that the only parties there 
present at that tine were eppellee, his wife Rosa A. Teerarden, and 
Michsel, the deputy or agent; that Michael was given a table and he 
ippread the application down on it, asted for the family record, filled 
in the application ané stated at the time to appellee ané his wife 
‘thet there were a lot of questions thet were not necessary to ask, 

p that there was & lot of red tape about them, that he knew his business 
‘and called unon Rosa A. Teegarden to sip the applicstion, and that 
‘he signed it in the several placee; that arpellee asked Micheel if 
there was more writing to do about the matter and he answered, "It is 
a over. I am doing the doctor's part for him because he has got 
lots to do and he don't get much money out of it anyway." The eviéence 
“further tended to show that the answers comlained of, made to Michael 
at this time,were truthfully made. ‘The evidence further tended to 
show that Michael collected from appellee his fee and the doctor's 
‘fee, and that he said he would guarantee the anplication would go 
Mirough or he would send all the money back if she did not pase the 
“examination. 

Parts [I and III of the application are also signed by Dr. 


(€linch, the medicel examiner, who teetifies that he asked the questions 


further testified that he had no nersonal recollection of the examina- 


: 


lag and thet his evidence is based wholly upon the fact that his sig- 


eeretes in parts IT and III and filled in the answers himself, but 
| 


Mature is signe? to parts II and [il and that the answere to ssid parts 
ere in his handwriting. The evidence for appéllee tends to show either 
'’ the answers in Parts Ii and III were written by Michael or that 
oats parts were sirneé by the applicant while they were yet blank and 


c. anewers were thereafter filled in by the medical examiner either 


éxom an exanination of «he apphicant 6c from information .received sby 


|. 
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the medical examiner from Michael. ‘The burden of proving the nleas 

. upon appellent and the contention of appellee is more or less 
eorroborated by the fact that \irs. Teerarden's sipnatures anpear to 
have been signeé to all parts of the application on the same cate and ~ 
it is not claimed that the medical exaniner was present when Micheel 
presented the apypliecation at her home. Appellee's contention is 
further veorroborated to some extent by the fact that Michael himself 
Was not produced by anpellant to testify in the case, and no explana- 
tion is shown why he @1d not appear ac o witness. 

| There was a direct conflict in the evidence upon these iesues 
the judgment cannot be disturbeé on the rround that the verdict 

‘ts contrary to the greater weight thereof. 

It is earnestly ineisteé by appellant thet the Court should 
heave directed a verdict on the ground that ssid ensvers were warranties 
: that appellant could not be estoppe?t from setting up these defenses 
by any fraudulent acts of Michael, an? meny cases from other jurisdic- 
tions sre cited in surport ef this contention. The rule contended for 
by avpellent has never been held to be the law in this State. In the 
@ase of Hancock Life Ins. Co. v. Sehlink, 175 [11. 284, the Court 
ipaid, "A general agent clothed with power to solicit insurance, 
Teoeive the application ané forwaré it to the Company, receive and 
deliver the policy ané collect the premium, has power to waive a gon- 
‘dition of the policy notwithstan¢ing that power is negatived by pro- 
visions in the policy and his contract of employment." ‘to the same 
effect also ig the case of Metropolitan Life Ins. Co., v. Sullivan, 
112 I11. App. 600. 

’ In the case of Johnson v. Roysl Neighbors of America, 253 

4 1. 570, where the facts were very similar to those in this case, 

‘ané where the application was taken by an arent pursuant to the request 
of the district deputy of the association the Court said, ""he Appel- 
te Court held the evidence warranted the conclusion that Frener, in 
ing the application of Mre. Johnson, was the agent of plaintiff in 
rror, and we agree with that view. His knowledge was therefore the 


knc ledge of his principal. If, as the evidence of defendant in error 


| 
ad FF 
re - +? cae 


beat oan ieee wom 
ee ib sna et soczaqtie te S42 FHaaH0D" sc tan 


vi J 


yi 
a eee savory to: 


ee ang “abertonsts loetinaaend oie talit pore 


; asthe . ee: 
ti a abel badly ‘note pile Dhisendond aaa ea 
kak aoe ee 
oa af at tiottnetade: we dali wedge® Samad eM ah ‘notvnst rede ee ci 
F p Piteote Loargk: tent teal dat yo" ieetee anon on besmundoriow’ 4 f 

aden nto i) tin vaaee ‘see ae gttiess Od thetl gyae' ya beoiebo ze on 
7 fas | a SOY, Rel wteqthy & 20 keoetys toa’ HO: Se ae: ‘bowl i 


‘ ed $80 ‘mgd eotebivy eit’ a2 tor Tins thot a! toile: orb! 
“sehr wed tat Sharerrd wee cy? ‘hoceot nth ed tonnes nies a 9 
ieee mR Sow kate figtew toteeth: wat. ery e 
7 tro } Pinot One LOCe tualtegee Qe tedetaad Etedeieae et me 
palrostber bibe grevend Sied Yeay ites ent dio ae ail 


tor ho tretace erie ot “rlorrenteed whags te Hehe! at 


sci: ‘oid soe ono ae are nee: at Fa? eerie 
, watharaent ra ad iewen Cera sottere ‘yaoi’ rors Ae 
hig arinsed .whaqioy gaty" Ot -F Sewab tire not svo hee ‘ant 


~NO & eVtar of cew0o wad prolong ott Toelficg bus woettog one’ cod 


mvitaneaa ti veaog dedt anol inetedtivton yetiog en? 6 aok 


’ 4 ’ — " 
"  trasyolone te 


' er’ 
tpertaoo ald Sam Goliug eo3 ak “a 
tet tiogorcrea to egeo adf ef nern tei p 


soca mh 50 
* 
ftay otew atoa? att otete ava a 


y pommel to se80 ed? at 


oa <¢ cutesy aon notimotioea oie exert | f 
futon ed ab¥eteonid at? So etiqeb Sotedets ne ‘ 
ade sotewiedow off Satdarnew Anco bl ra est Aled eechiadl 


fo %> teoys off Gam _ibemaaso’ sont Te not gmna tana. eae 


morerod? gew aydetwoat whe wets tad s ddder. nares 





i Igabneres D0 ocaahiva seh Oa) ZT Laptops 






















tends to show, Mrs. Johnson made true answers to the questions pro- 
pounded, but Franer, the agent, wrote false answers, plaintiff in error 
“hes waived its right to object to the validity of the benefit certifi- 
‘oate on the ground that Mrs. Johnson's answers were warranties. 
(Royal Neighbors of America v. Boman, 177 I11. 27; Farrenkoph v. Holm, 
237 14. 94). The principle applied in these cases is not new in this 
“State but has been uniformly announced and adhered to in a long line 
‘of cases. Decisions of courts of other jurisdictions holéine a con- 
trary view have never been followed in this State. This rule is not 
affected by the fact that a corny of the application was attached to 
the benefit certificate, and there was printed in the certificate a 
“request to the holder to read the application and if any of the 
‘enswers were incorrect to notify plsintiff in error's recoréer.” ‘To 
the same effect also are the following cases, Jones v. “nirhts of 
‘Honor, 236 Ill. 113; Orient Ine. Co. v. Me’night, 197 I11. 190. 
‘Michael's knowledge must be helé to be the knowledre of aprellent, 
and the latter is estopped from setting up said defenses. 

What we have said above disposes of the allered errors in 
“the giving and refusing of the instructions. There was no reversible 
error in the admission of evidence. 


The judement of the Circuit Court will be affirmed. 
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Ag. NO. 53- 


Filed Oct. 16, 1914- 


AsStowart., 
- Vs. ; Appeal from Circuit Court 
licago, Bloomington %& Dedatur Mé@Lean County . 


ai lway scshyptuase POTS 1 9 ATik ae A 
. Paetle ZO 


LDREDGE, J. 


Appellee brought suit . against appellant to recover for 
















value of a horse killed by one of appellant's electric cars 
pon its right of way duting the nicht of July 31, 1910. ‘he decla 
: ion charges that it was the duty of appellant to keep and "ain 
ain suitable and sufficient cattle guards to prevent animals from 
ving upon defendants right of way; and that it negligently fail- 
id to koep and maintain such suitable and sufficient cattle guards 
is provided by the Statute at + e point whore plaintiff's horse pe 
: sed over and upon the right of way, by reason whereof said 
orse was killed. It, was stipulated on the trial that the value 
f the horse was $250, The jury returned a verdict in favor of 
lee assessing the damages at $250. and also allowing attor- 
e "s feos to the smount of $25. This case was here on a former 
peel and is reported in 160 Ill., App. 608, The evidence for 
elles tended to show that the horse broke out of a pasture 

, wandered along the highway to the railroad crossing and passed 
fer the cattle guard on to appellant's right of way. ‘The only 
afonse made was that this catile guard was of "standard® con- 
1 action and was the same kind used on a number of other raile 
ds, ‘The evidence for appellee shows that stock had been seon 
) pass over this cattle guard on numerous occasions, The fact 

ya tea stock had passed over this cat‘le guard on numerous 

ca ions shows that it was not such a cattle guard as the stat- 
contemplated and the Statute cannot be amended as to its 
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ements by general usage or custom among tho railroads. 
Criticiam is made of the giving and refusing of certain 
tion, but there was no substantial error therein, 
Complaint is also made that the. jury rendered two verdicts, 
ie the damages to appellee and tho other fixing the amount of 
code, ‘foes, Wp fai) to seo how there could be any prejue 
cial error in this, “ 4 
fo oe The judigiont will be affirmed, 
fr 
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ct. 16, 1914- 


Appeal from (irfwit Court 
way and, Licht gompany, Vormiliog County . 


pellant. 


1901.4. 486 


4 Appellee sued appellant in an action on the case to 
30 r personal injuries while riding as a passenger on one of 
ppollent's cars on May 2th, 1911, According to hor tmetimony 4 9) 
‘me had mounted the car and entered the vestibule, it was 
ly xaxheix started with a jerk causing her to fall back- 
s end strike the small of her hack against the controller box , 
using a tearing sennation in her abddmen , reshlting in sevare 
prrhaze. ‘The trial resulted in a verdict assessing plaintiff's 
aos at $360. 
q 1% is first urged that the verdict is contrary to. 

@ evidence, Two juries have passed upon the facta of this 
, each one finding in favor of appellee , After the first 
r al, tho trial court set aside the verdict and granted 4 now | 
rial, While the evidence is conflicting, tvo jurios have heard 
b and shere several juries hava found the facts in th: came way 
nd there is evidencein the record tending te sustain their verdicts 
ictthe judguent will not be reversed upon the facts . Parmly v. 
ar, 204 Til. 88. 
; Sounsel for appellee asked the plaintiff on the 

ried if sho was 4 mardied woman and had « family, and before.an 
bjection could be interposed, she answered that she had. The 

aver was stricken out by tho court . thiloe the question and 
ewer wore errmeous and in somo casos would be ample cause af 
Ww reversal, notwithatanding it was stricken out by the court 
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[.GeRsR.Co. vs Soudors, 178 111, 591), yo, ax the effect of ouch 
‘question and answer could be only ‘o onhance the dameges and 

} the danages assessed in this case by the jury were very small 
y the injuries complained of, we do not think it head any harmful 
We do not think the other errors complained of in the admisee 
of evidence wore of such importance as to be reverskble error. 
he Bill of Exceptions contains an af" idavit filed in support of a 
t on for a new trial stating that during “he closing argument 

| counsel for appellee she burst out inte a loud f:+ of crying 
x was guilty of other conduct which tended to rouse the projue 
ce and passions of the jury and that counsel for appellee there- 
r in hie argunont stated to the jury, *then that women's soul 
ssolves in tears you know that she is telling the truth", 
remaikk yas objected to by appeljant's counsel and the court 
marked "Keep within the evidence*®, ‘the conduct of appellee 

es not seem to have bem objected to by appellant at the time 
ia as to the remark of counsoky in his argunont ix it was not, 

wer the circumstances, a reversible error, The vordict of the 
does not indicatethat it was greatly influenced tho: eby. 
have considered all the other cuestiona rained, but are of op= 
ion that thoy, are of insufficient weight to cmse a revorsal 
the judquent. 

. The judgrent will be at tirmeds 
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GENERAL NO. 6253. APRIT TURM. He De 1914e AGENDA NO. 72. 


FiledfOct. 16, 1914- 
HATTIE F. KAUFMAN, 
Appellant, 


Appeal from Circuit 
Court DeWitt County. 


1901.4A.48% 


This is an action of assumpsit to recover on a 


VSe \ 
ADAM HELMICK \AND HOWARD HELMYOK, 


Appellees, 
ELDREDGE, Je 


promissory note purporting to have been executed by appell: es 
payable to the order of J. Ff. “‘ewbanks for the principal sum 

of $825. Said note was assigned by Newhanks to appellant. 
Appellees filed the plea of general issve, verified, and also 

@ special plea gverring that they did not make and deliver said 
note, also verified. The jury returned a verdict in favor 

of appellees on which verdict judgment was entered, and from 
which this appeal is prosecuted. The evidence for appellant 
tends to show that "Newbanks had signed as surety several notes 
executed by appellees and one G. W. Helmick, and that said notes 
becoming due Newbanks induced appellants to sign the note sued 
on in this case, payable to his order, so that the same might be 
negotiated and the proceeds used in the payment of the other 
notes on which he was surety; that Newbanks took the blank note 
to appellee, Howard Helmick, who lived at Farmer City, and that 
Howard took the note to his father, Adam Helmick, ad returned 
with it with the name, "Adam Helmick" signed thereto; that 
Howard then signed his name to the note in the presence of 
Newbanks and the witness Barnett and the note was delivered to 


Newbanks; that Newhbanks took said note to the office of Stone & 





Gray at Clinton, for the purpose of nepotisting it; that Stone was 


well acquainted with both apnellees and called Adem Nelmick on 
the telephone and told him that he had a note payable to J. F. 
 Newbanks for $625 signed on the 14th day of August, 1912, by 
_ Adam and Howard end that Newbanks had a chance to sell it and 
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wanted him, Stone,to sell it, and that he would not do so until 
he had called hi up to see whether it was genuine, and that 
Adamd replied, thet the note was oll right, that it was their 
note and that it was made to take up some obligations, one of 
which was to Harve Campbell; that thereupon Stone took the note 
to Edward FPreudenstein, through whom it was sold to appellant, 
who was FPreudenstein's sister; that subsequently Adam Helmick 
came to Freudenstein's store and statei to Freudenstein that he 
“had received notice that his note was due end thet he would like 
to have an extension of time, and that Freudenstein told him he 
was sorry, but that the soney was needed on the note and that it 
was due, and that Adam thereupon said he would try to arrange for 
the payment of it; that after said note had become due both 
Howard and Adam came to see Freudenstein about the note and 
asked to see the note, and that Adem asked Howard, “here did 
we give that note, or sien it,” and that Howard replied that it 
was in a hardware store or a store in Farmer City; that the 
proceeds derived from the sale of this note were used by Newbanks 
in paying the other notes heretofore mentioned; that Adam's name 
was signed to said note by Howard with his consent. 
The evidence for appellees tended to show that neither 
of them signed this note nor ratified their signature. 
Under this state of the proof it is insisted that the 
Court erred in the giving of several instructions for appellees. 
The seventh instruction given for appellees is as follows: 
"You are instructed that the plaintiff before she 
can recover in this case mst prove that the signatures 
to the note in question are the genuine signatures of 
the defendants by a preponderance of the evidence. And if, 
after considering all the evidence in the case, you believe 
from the evidence that the plaintiff has failed to prove 
by @ preponderance of the evidence that the signatures 
are those of the defendants, then your verdict should be 


for the defendantson that issue." 
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The fifth instruction given for appellees is as follows: 
) "The Court instructs the jury in this case that the 

defendants do not have to prove that they did not 

sign the note in question, but the burden of proof 

is upon the plaintiff to prove that alleged claim*’" 
‘Under the evidence in this case the above instructions sare 
Glearly erroneous, as they entirely ignore the issue of the 
ratification of the execution of the note by acknowledging 
the same to have been executed by appellees and by appellees 
receivine the benefits from the proceeds thoreof. 

Hefner vs. Van@olah, 62 Ill. 482, idem v. idem, 57 

T1ll. 520; Smith v. Newton, 38 111. £30; Gleason v. Henry, 
71 111. 109; Reynolds vs. Ferre, 86 I11. 570. Chicago Edison 
Co. ve Fay, 164 I11. 323. 


The judgment must be reversed and cause remanded. 
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GENFRAT NO. 6258 April Term, 4. D. 1914/ 


} Gf? 2 
KINGAN & COMPANY,LT'D. ) be sha 
& ‘ Appellant, 


VSe 





; 
es 
P 


_ ge, 


. peal from Cireuft-vourt Edger County. 
Pe Je Breen, , 


Sk. 


* _ Appellee, ) l 90 Tick 489 
- TRETGE J. 


i, Appellant sued appellee in assumpsit to recover an 


: ecount of $116.57 and accrued interest. ‘The declaration consists 
of the comeon counts end the plea is the general issue with an 
afrisovis stating that the nature of the defense is that appellee 


' naid to the authorised arent of plaintif? the whole of gaid 


emani, The jury returned a verdict for appellee on which judgment 


a * 


rac enterei, to reverse which judement this appea’ is prosecuted. 











The only error arrued by appellant is that the proof 
ao @ not eustain the plea thet the agent of appellant, to whom 
the payment was made, was authorised to collect and receive the same. 
Appellant is engaged in the sale at wholesale of meats 

i lard, with its principal office at Indianapolis, In@é. Yor 
our or five yeers préor to the transaction involved in this case 
C. As Denny was a traveling salesman for appellant end wes first 
Ln roduced to appellee, { who was a merchant at Metcalf, I1i., and 
é roguler customer of appellant), by the traveling auditor of 
pp liant, who stated to appellee that Penny would be appellant's ; 
sentative in that territory and would teke care of appellant's | 
aterosts therein thereafter. Prom that time down to Maren, 1912, * 
ni galled upon eppellee about overy two weeks ani received from } 
: orders for meats and lard, and the evidence shows that it was 
Conary on the succeeding trip for Denny to present s statement 

€ the last previous order to appellee and appellee would pay the — 
ws to Denny « ‘Bomsthuee these payments were in cash, and sometimes 
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were made by check payable to appelient or to Denny. Denny would 
thereupon either give appellee a receipt or credit the etdtement 
for the amount. Denny called on appellee on February 29th 1912, 








‘gna received his order for goods amounting to $116.57 and appellee 
Beeeived the goods some days later, On Merch 22nd Denny came into 
@prellant's store andi askei him to pay his last involcee Appellee 
ea Denny for the statement and was told by him that his statements 
wore at Tus¢ola, and that he should have been in “useola the nirht 
before. Appellee told him thet his own invoice received with the 
goois was at hie house, and Denny told him to make the check as near 
the amount as he coulda romember and that he would correot it on his 
| > trip, that he was in a hurry to meke his treinand would not have 
to walt for appellee to go to the house and set the invoice. 
Appellee started to write a check to appellant Company when Denny 
requested him to meke the check payable to him personally, aa he 
needes some expense money. Appellee thereupon wrote a check for $116 
payable to Denny. A few days lster the traveling auditor of appellant 
@alled on appellee and asked him for a settlement of this account. 
Appellee told the auditor thet he had paid the secount to Denny. 
The auditor then told appellee thet Denny had been suspended from 












gervice with appellant Company penting en investigation, and that 

he was checking up the accounts of the Company with Denny's 
Customers, Sometime later appollee calleé on appellant at its office 
i Indianapolia in regard to this asecount and was informed by 

t @ auiitor of appellant thet Denny had no mthority ts reecive 

the money as he was suspended ponding investigation, amd when 

uppe 11 ee complained that appellent had not notified him of this 

fact he was informed that appellant had not notified its trade 

Dee use if they found Denny waa not short they might want to send 

1 back and it would be embarrassing after sending out such notices 
a It appesra from the evidence that appellee had been a 


“ae 
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er ler customer of appellant, placing his orders throuch Demy, 
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their traveling salesman, substantially every two weeks for 


four or five years and during that period had purchased from 
appellant meats and lard to the amount of about $10,000 
and that during the last two years his purchases from appellant 


had amounted to about $2,700 annually. Denny had collected 


substantially all of this money for appellant, though in a 
few instances appellee testifies he might have remitted direct 
to appellant. Appellant heving recopnigzed and ratified the 
acts of Denny in collecting these accounts for so many years 
and for such lerge amounts must be hel’ to have held out to 
appellee that he had authority under his agency to collect 
the same. 

No other question is presented for our considerstion 


and the judgment will be affirmed. 


Mr. Justice Scholfleld took no part in the 


consideration of this case. 
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n, Mo. 6114. October Term, 1914 Ag, No. 22» 


Filed Oct. 165 1914+ 


Pi vechors, : oe, 
Appellant.) 
a VS. 5 Appeal fro McLean Circuit 
sominston and Normal  \ Courte 
y and Ligxt ‘ 
muda 190 TA. 495 
ELD, J. 


i This is an action in case broucht by Thomas Sylwes- 

¥ azoinst the Bloomington and Normal Railway end Light Company 

recover damages for the killing of a horse and the destruction 

a wagon mat owned by plaintiff alleged to have been done by 

s9 negligence of defendant, A trial was had before a jury and 
"the close of plaintiff's eVidence, the courtinstructed the 

vs to find the defendant not quilty, A motion for a new trial 

g@ made and overrwled; jucment wase onteredon the verdict for 

fondant, and the pla.ntiff han apy aled to this court. 

» The defendant at the time of the injury owed and 
erated un olectrict strect car line over Poll Avenue in tho 

em of Normal. Yell Avenue runs north and south and is one of 

: main streets connecting Bloomin:ton and Normal and is a 

ch travelled strect. On October 2%4the 1921, the night of the ace 

ident on tho east side of Poll Avenue a short distance north of 

20 Street there wan a rock pile three or four feot high and 

te ading from the curb line on the east to within throe or four 

ot of the eant rail of defendant's car track; and just north 

this rock pile there was a sand pile which extended from the 

at curb, %o within five or six feet of the oust rail of said 

mpany*s track, On the rock pile was a red lantern signal Licht . 

| about soven o'clock that nicht plaintiff ‘s servants wore driv- 

ga team of horses and wagon belonging to Plaintiff, north on 

g east side of Foll Avenue, vhen they camo in sicht of said sig- 

| Light, and when they came neer said pile of réck they saw that 
y wore Gokpelled to drive around the rovk pike, and to do this 
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ho} were compelled to drive on defendant®s car track.. When they 
ac come within about ten feet of the rock pile and were just ready 
; tuon onto said track, the street car was from eight hundred to 
no thousand fect south of them, ‘The horses ab this time were 
Wing at the rate of three to three and a half miles per hour, 
i just as the horses an’ wagon were going on the tback the 

et car was about four hundred feet south of the rock pile. 

© team had gone far enough to get around the rock pile and the 
river had turned thom off the track and toward the sand pile when 
! rear end of the wagon was struck by «he street car going 

orth on said track, with such force amt as to demolishthe wagon 
nd break the back of one of the horses, from which injury the 
orse died within less than five hours. 


1 im popes in the declaration alleges the ime 
laintiff's servants were using all care and caution for the safe- 

y of the wagon and horses and charges the defendant with negli- 

‘ in failing to equip said motor car with a good and sufficicnt 
bad light so that objects on said track in front of said car could 
D seon by its motorman; that the car was negligently running at 
high rate of speed, to witjgethirty miles per hourjand that it 

ai ed to give reasonable or proper warning to plaintiff's sere 

mts of its approach. 

. The proof introduced by plaintiff tended to sustain 
allegations of the declaration. It tended to show the car was 
nning bo ween thirty and thirty-five miles an hour; that the head 
was but a # sixteen candle power reflector; that it was 

ity and that an object could net be seen ahead of the car at a 
edter distance than twentysfive or thirtysfeot and that no bell 

8 rung «or whistle sounded. 

If there is any evidence which fairly tends to support the 
aintiff*s case it must be submitted to the jury and the weight 

d credit to be given if is for the jury- Libby, McNeil & Libby 
Cook, 222 Ill+ 210.+ 
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7 was not mnegligence per se for plaintiff*sservants to drive on 

ne track under the circimstances shom by the evidence and wheth 
or not they were guilty of contributory negligence, in so doing 
A question of fact to be determined by the jury under the inmexmx 
) t instruction of the court.. The Chicago Union Trace 
ic n Co. ve Larsi Rs Jacobson, 217 I11. 404. The court erred in 
2 the case from the jury and instructing them to find the 
ef ondant not guilty. ‘The judgment is reversed and the cause ree 
- , 


Reversed and remanded , 
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“GENERAL No. 6120. APRIL TERM, 1914. AGENDA NO. 60. 


” LES F. BRYANT, Filed Oct. 16, 1914- 


Defendant in Error, 


ec, 2, 1914- R.H.Denied~ 
ERROR TO DEWITT. 


vs 


RLOTTE M. AYERS, CORA FLEMING 
THOMAS J. D ISON 
Plaintiffs in Error. 


ee ee eee Sen See eet 


1901.A. 499 


Defendant in error recovered a judgment in the Dewitt 
Circuit Court against the plaintiff in error and Arthur F. Miller 
por $175., for commission alleged to have been earned in procuring 
a loan of $12,000, under a written contract between them. 

The declaration consisted of a special count on the contract 
and the common counts. A copy of the contract was attached to the 
@eclaration. Plaintiffs in error are three of the children of Louisa 
Danison, deceased, who died owning 160 acres of land in DeWitt County. 

: thur F. Miller who was one of the co-defendants of the plaintiffs 

in error is the grantee of one of the children of Louisa Danison, 
deceased. Charles Ayers is the husband of the plaintiff in error Char- 
lotte Ayers. The defendant in error is a broker and loan agent; and 
secured loans for his customers and applicants from the Franklin Life 
Insurance Company, and Sangamon Loan and Trust Company. The 16Q~ acres 
land left by Louisa Danison deceased, had been partioned and was to 
be sold under a decree of sale in vartition by the Master in Chancery 
the 19th day of August 1911, at the Court House in Clinton. The 
plaintiffs in error and Arthur ¥. Miller wanted to bid om the land st 
the sale to protect their interests and in case the land should be 
jtruck off to them needed money to pay on the same. In July 1911 the 
aid Charles Ayers actine for the plaintiffs in error and Arthur F. 


filler applied to the defendant in error for a loan. He explained to 


defendant in error that the land was to be sold at a master in 
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acery's sale on August 19th, following and that four of the 
interests wanted to borrow ®12,000 and would have to have the money in 
Linton on the 19th of August to pay on the sale. The terms of sale 
were explained to the defendant in error ané he said that he could have 
money for them on the 19th of August. An application was then made 
ut but not Signed, and was taken by the defendant in error to Spring- 
eld and submitted to the Franklin Life Insurance Company. Defenéant 
error within a few days reported to Mr. Ayers that the Company would 
nake the loan of *12,000 and have the money in Chinton on the 19th day 
of August for the use of the borrowers. The written contract sued on 

3 then nrepared and is as ee "Witness this apreement entered 
nto by and between Cora Fleming, Thomas J. Danison, Charlotte M. 

rs ané Arthur F. Miller, parties of the first part, and C. F. Bryant, 
the party of the second part, that party of the second part agrees to 
nish the sum of Twelve Thousand Dollars on August 19th, 1911 as a 
loan upon what is known as the Danison farm located in Nixon Township 
Dewitt County, Illinois, at the rate of 5-1/2 ver cent interest 

a period of ten years with prepayment privileres of any multiple 
hundreds at the ené of the second year and tc pay the agent Cc. F. 
sryant a commission of e240, or 2 per cent commission. 

"Said land to be sold at a Master in Chancery's sale and said 
irst parties to buy said land at a price at as high as $210 per acre 
necessary to purchase same. It is also apreed that in case the said 
arties of the first part fail to purchase said land that they are to 
ay all expenses of George J. Cable for appraising the land, also the 
pense of the examination of the abstract and also any necessary ex- 
enses incurred by the said C. F. Bryant. Anéd if said loan is made all 
he said C. F. Bryant is to receive is the said $240.” 

| "It is also agreed that the expenses an? reasonable compen- 
ation shall be paid Ira L. Me“Yinnie for being here on day of sale and 
losing deal." || 

The matter ran alone until about the middle of August when 


fer ant in error notified Mr. Ayers that the Company haé turned down 
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the application on the ground that the applicants did not have title 
the property. Defendant in error and Ayers then went immediately to 
“Springfield to the office of the Insurance Company and had a conversa- 
Pion with Mr. Seott and Mr. MeKinnie a clerk in the loan department. 

he evidence is in direct conflict as to what took place at this meet- 


‘ing. Defendant in error and Me“innie testify that the situation of 
the title was there explained to Ayers and that he could get no title 


to the land even if he purchased it, short of twenty days after the 
3 Je, and until the sale was approved by the court and that the Insur- 
knoe Company would hold the money until that time, or a period of twenty 
thirty days. Ayers denied this and testifies that Mr. Seott the 
President said they would not hold the money for them until that time. 
terward an arrangement was made by which plaintiffs in error, toeether 
ith Mr. Miller borrowed $1000 of the Dewitt County National Bank. 
Defendant in error claims he made the arrangement with the Bank for the 
1000, and Ayers claims that he did. An arrangement was then made with 
the Master in Chancery by which he agreed to accept $1000 as the amount 
: cash required to be paid on the day of the sale, instead of one- 
fourth of the purchase price, as provided by the decree. On August 19th 
ie land wes did off by Ayers for Miller and plaintiffs in error. 
A terward at the request of Ayers the sale was reported as having been 
made to Mr. Lyman Reeser and Mr. Orrie Reeser. 
| This action was based on the written contract entered into be- 
tween the parties. The contract and the evidence shows that the parties 
ated the money for the purpose of protecting their interest in the 
ad and for no other purpose. The defendant in error agreed to have 
he money for them on the 19th day of August. There is no pretense 
that the money was furnished on that day or any other day or that the 
jontract was in any way complied with. In order for the defendant in 
, or to have recovered he must have had the money at Clinton for the 
of the borrowers on the 19th day of August. Not having it there 
that day he was not entitled to recover compensation under the contract 


5 he was relying on the contract he could not recover on the quantum 
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ruit. Taking the defendant in error's own view of the testimony as 

to what occurred at Springfield as to whether or not there was any 
arrangement by which the money was to be held, the plaintiffs in error 
id not nor either of them ever have any notice of the fact. And any 
statement that may be claimed that Ayers made was without authority from 
the plaintiffs in error and was not binding on them. The contract was 
writing and the defendant in error relies on that and not having 
plied with the terms of the contract he cannot recover. The judgment 
reversed with a finding of facts that the defendant in error agreed 
furnish the plaintiffs in error and Mr. Miller $12,000 on the 19th 
ay of August 1911 and did not do so and is not entitled to recover any 


em 
Judgment reversed. Wil, 
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Filed Oct{ 16, 1914- 


gy — ipallieos Dec. 16,1914 R.H.Denied- 
V8. ; Appeal from Fulton. 
llinois Central Mlectric 
iad Appalilants 
Bake, / A9Q0I.A. 502 
SCHOLFIELD, J. \ f 


| This is nan action on the case by the appellee against 
the appellant to recover damages on acvount of a personal injury ak + 
leged to have been received by appellee while she was traveling as 
@ passenger on one of the cars of appellant botwom Canton, Ille 
inois, and a station called Brereton, as a result of a colli« 
sion between the car upon which appellee was travelling and anoth= 
er car being run by appellant in the oprosite direction on ite 
railroad. A trial was had by a jury which rosulted ip a verdict 
in favor of appoliee end aainet appellant for $1500., on which 
_ judguent was entered and from which judguont this appeal is prese= 
cuted. The damages averred are injuries to her porgon, money 
expended by way doctors* snd nurses" bills in endewvoring to be ~ 
_ Gured of her injuries, and for damages to her clothing, 

It is first contended that the declaration docs not 
state a cause of action, The declaration consists of four counts, 
; each avers that <he appellant was the omer and operator of an 
electric railroad from the (ity of Canton w the village of Norris 
F in Fulton County, Tllinois, on which it operated motor cars for the 
_ Conveyance of passengore for roward; that appellee became a pass= 
enger thoreon to be carried from danton to Brereton and that it 
_ was the duty of appellant to use the highest degree of care to safe« 
4 ly convey her on said car, yet the appollant not regarding its 
duty negligently ban said car against another car of appellant 
whereby appellee while in the exercise of due care was injured, 
otc, We hold that the declaration states a good cause of action. 
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It is next contended that the verdict is contrary to the 
evidence, ‘he evidence shows’s that the collision was because 























of the nogligence of appellant, that appellee was a passenger and 
by reason of the accident she lost some time, her clothing was 

q Boilod by blood from other parties who were injured or filled in 
_the accident, There is no defense to the cause of action and the 
only question for the jury was the amount of damages, so that it 

; is clear a verdict in favor of appellee is not azainst the weight 
of evidence, 

Tt is next urged the court erred in refusing to give instruce 
tions 30 to 41 asked by appellant. The court save twentyenine in- 
structions for appellant and five for appeliee . The jury were 
‘fully instructed on every question in the case and there wan no 
error in refusing to give the instructions asked for, It is argued 
. Be Yastruction four given for appellee is erronoous in that it 

f authorized a recovery for such sum or sums of money shown by the 

: evidence she has paid or become liable for by resson of reasona- 
ble charges for medical services if any rendered necessary by 
“reason of such injuries and instructed the jury to award her such 
8um 2s it believed from all tho facts and circumstances in evidence 
will compensate her for the damazes sustained by her as the prox- 
“imate result of her injuries, and also authorized the jury to ale 
low all moneys she had paid out or become liable for, The instruc - 
' tion is techmically erroneous in not limiting the jury on the quese 
5 on of damages, Facts and circumstances shown by the evidence 
‘which however have no tendency to prove damages should not be cone 
Sidered on that question. “he Sth- 23rd- 24th- 27th and 28th in- 
structions given for appellant are on the question of demaces 
@nd appellant could not be harmed by appellee's instruction. 

It is also contended the verdict and judgment are excessive 
‘The proof does not show a cut or scratch of any kind to the pore 
Bon of aypellec, and she only claims a bruise on her knee but 
which did not interfere; she is a school teacher and in, less 

; han two weeks after the accident wont to work teaching. 
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Immediately after the accident she rode on a hand car standing 
" from the place of the accident to her boarding house, The ovi- 
ce does now show any permanent or serious injury as the prox- 
fe result of the accident but the evidence does show that the 
ndition from which she now claims to be suffering are not the 
result of the accident. If appellee will within ten days remit 
her judgnent down to seven hundred dollars the judgment will be 
affirmed at hor costs, Othprvise the judguont will be reversed 


ang cause remanded because it is excessive, 
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SUHOLFIELD, J. H 
This is an action of replevin instituted by appellant 



















against appellees to recover the possession of certain property 
hich the eppellee as Sheriff levied on and took possession of 
as the property of one B.W.Lee, against whom he had an execution 
and which property the appellant claims she by her acent was 
i n possession of under a chattel mortgage and bill of sale executed 
te her by the said B.W.Lee. | 
It is urged by appellant that the court erred in 
mitting the appellee after both parties haqrested to re-open 
the case and introduce in evidence the judgment upon which the 
e ecution was based and the levy made. This was not error, It 
wat amatter wholly within the discretion of the court whether to 
dmit the evidence or not and there was no abuse of that discre- 
tion in this case, Ordinarily the exercise of such discretion 
not subject gm to review. City of Sandwich v. Dolan, 141 [11 
30< /Mazy ve Kingel, 19 Tll., App., 571- The case must be, rever= 
sed because of erroneous instructions given for appellees. 
The first instruction is erroneous in that it ine 
sti ected a verdict and does not require the jury to find the 
f cts from the evidence and also leaves it to the jury to say 
what is a valid mortgage witout telling what constitutes a valid 
oe tZATC 
fy The second instruction is erroneous in that it tells the 
wy that if any witness has knowingly and wilfully testified 
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falsely to “any material fact or allegation etc". It should have 
been to any “fact material to the issues etc", 
| There is no evidence on which to base the fifth instruction 
nor any plea alleging that there was no consideration for the mort» 
Zags 

The sixth makes mo mention of the claim that appellant was 
in possession of the property. It entirely ignores the defense, 
‘There is ne evidence on which to base the seventh instruction. 
‘The tenth does not correctly state the law for the reason that 
if possession is taken under an unacknolledged mortgace befope pos- 
gession is taken under the execution possession willdefeat the 
execution. For the errors indicated in the ins*tructions the causeé 
is reversed and remanded, 
) Reversed and Remanded= 
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GENERAL NO. 6163 APRIL TERM, 1914. AGENDA NO. 3. 


JOHN D. WILSON, 


) 
) 
Appellee, \ 
) 


vs. ) APPEAL FROM ON COUNTY 

) CIRCUIT COPRT. 
City of Mason Cit 
% 


Appellant, 


1901.A.510 






SCHOLFIELD J. 
This was A pétion in case brought by John D. 
Wilson against the City of Mason City, Illinois, to recover 
damages for injuries to a building and the contents thereof, 
caused by the blowing over and falling upon the sameof a 
fire alarm tower with an 800 pound bell on the top of it. 
There was a verdict and judgment against defendant for $300.07, 
to reverse which judgment the defendant has appealed to this 
court. 
The declaration consists of two counts. The 


first in substance charges that the defendant did not construct 


the tower and attach it to the ground as to prevent it from 


falling on property of the plaintiff during an ordinary wind 


storm, of the kind of storm usually prevalent in that part 

of the country where the same is located, by mesns whereof 
and by reason of the said negligence of the defendant 

in failing to guy the tower by suitable and safe devices to 
hold it in position the bell tower fell on November 11, 1911, 
on the property of the plaintiff. 

, The second in substance alleges that the 
defendant constructed the tower of light mterial, grossly 
out of proportion by making the height of the tower so much 
greater than its width; that said tower was in fact a 
dangerous structure and was liable at my time during an ordinary 
wind storm which usually and customarily visited that section 


of the country when the wind was blowing from the south, east 
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building was not properly constructed and the plaintiff was 
_ thereby injured plaintiff was entitled to recover oven though 


or west to fall upon the plaintiff's property and thet while 
an ordinary end usual current of sir was passing by and over 
and against the tower, the air passing through the open windows 
and doors of said tower, being a part thereof, caused the game 
together with the forse of air against the south side of the 
tower to turn over sald tower toward the nerth ani fall upon 
the brick building of plaintiff breaking through the roof 

and walls of building and demaging contents. 

The only question reised is cencerning the admission 
of expert testimony as to the propriety of the construction 
of the tower to prevent it from behhg blown over by wind or 
storm of the kind usually prevelent in shat art of the 
country where the mishap occurred. One of the witnesses whose 
evidence was chiected to was a contractor carpenter and builder 
in the city where the mishap occurred, the other was an 
architect. 

Both of these witnesses were experts upon matters 
pertaining to their business and such structures as that 
involved in this ¢ase, and the propriety of construction and 
sufficieney of buildines is not within the Imowledre of 
ordinary mon 5 Eney. of Ev. 559-560. 

It is insisted the questions anewered by the experts was 
the ultimate question to be passed on by the jury and as 
not accurately stating the construction of the tower. While 
the questions asked are not strictly hypothetical that 
objection was not raised, but only that the questions were 
ivrelevant and immaterial. ‘The question purported to state 
the construction as shown by the evidence and no missing elembnt 
or inaccuracy is pointed out either in the objectiog or in 
the argument in this court. While the storm may have been 
cyclonic ahd unusual, yet if the building had been properly 
constructed it might not have been blown over. If the 
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the stom was umsuel. 

The tower was 16 feet square at the base ani 
8 feet square at the top and claimed by one side to be 52 
feet high and 64 feet high by the other. The building was 
not anchored and the evidence of the architect was that 
proper construction required that such a building unanchored 
should not be higher than twice the uid of the diameter 
of the base. It is a wextk well established rule of law in 
this state that courts will not grant a new trial or reverse 
a judgement on error on account of the admission of improper 
or the rejection of proper evidence, or for ceiving improper 
inatructions, if it appears from the entire record that 
justice has been done. Winnesheik vs. Schueller, 60 Ill. 473. 
We are setisfie: from an exemination of the entire record 
in this case that the evidence warrants the verdict and 
judgement and that justice has been done between the 
parties, The judgement will therefore be affirmed. 

Affirned. 


shell i 
Lee Sir Bale mote ode 
ite, a ‘e) i "ae 


‘ 7 
© 


mW. Ah ( : ! 
nev geome atk 


5 


i aTarou sost cay 


. ih | 

faot Bo baa dala toot Mas 

ha wae sve. oid. Bert . BEA ROR EIS 
fe 

herinpes notter tence meget || 


Afvorta 


oma 
' a Be ‘i ; 
telieae Ot dal 


ih, OeueO, BART, 


red Me Ta LL 


ott o Olde stay 








ie By x : 
i ON at 
Tee Rieter eee 





4 


GENERAL Hoe 6178 APRIL TERNS 1914—- AGENDA NOs be 
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THE t | OP THY STATE OF ILLINO a deg te 


Defendant in error, p, 


fv af se 
VY ee MA. 
ERROR TO MORGAN. 


VGe 





SOHOLFIELD J, 
The plaintiff in error was indicted by the Grand 
Jury of Morgan County, for selling intoxicating ldquor within 
Anti-Saloon territory. The indictment contained five counts 
and was certified to the County Court for trial. A trial 
was had by a jury and pleintiff in error was convicted on the 
first and fifth counts. 
The evidence was that the plaintiff? in error was 
engaged in the ‘rug business at Jacknonvilie, Illinois, and 
that he sold to a number of witnesses essence of gineer, The 
compound contained 93 per cent alcohol and 7 per cent gingers 
Witnesses for tho People testified thet they bourcht the compound 
a9 a liguor to be used as a beverage. Pleintiff in error 


testified that the compound was poisonous in its state es sola ~— 


and unsefe to use as a beveragze ani that he sold it for medicinal 
purposes only. Plaintiff in error was o drogeist and had a right 
to sell proprictary medicines even thouch they conteined alcohol, 
if sold in rood faith ani not as an evasion of the law, 

For the people the court gave the following 
instructions. - 
Now le The court instructs the jury thet if you believe from 
the evidence beyond s reasonable doubt, that the defendant 
sold what he called proprietary medicine in Jacksonville 
Precinct within eirhteen months prior to the time of the finding 
of the indictment in thie case and thet such proprietary medicine 
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wes in fact an intoxicating liquor you should find the defendant 
guilty, elithough you may further believe from the evidence 

that said proprictary medicine was made by a reguler formula 
used by druggists. 

Nose 24 The court instructs the jury that if the jury believe 
from the evidence in this case that the defendant, Obermeyer 
sold in Jacksonville Precintt, within ei-hteen months prior _ 

to the finding of the indictment in this case, what he called 
ginger or essence of ginver, and that 1t was intoxicating - 
liquor and made those drunk who drenk it, then in law the 
defendant would be guilty and you should so find ty your verdict. 
Noe 11. The court instructs the jury that if you believe 

from the evidence beyond a reasonable doubt, that internal 
revenue stanps were issued by the Unite’ States to the @efendant 
Obermeyer, as a retail dealer in liquors at thé Precinct of 
Jacksonvilic, and at the time of the issuance thereof said 
Jacksonville Precinct was anti-saloon territory, then in Iw 

the issuance thereof is priva facie evidence of sale of 
intoxicating liquors in ssid Jacksonville Precinct by the 
defendant Obermeyer, 

Noe 12. “he court instructs the jury that if you believe | 
from the evidence, beyond a reasonable doubt, that the jefendant 
sold what he called gincer or essence of ginger and that you 
@lso believe that such ginrer or essence of ginger is 
intoxicating liquor, then you should find the defeniant milty, 
if you believe beyond’ a reasonable doubt that it was sold 

by the defendant in Jacksonville Precinct while the same was 
enti-saloon territory, within cightcen months prior to the 
finding of the indi ctment in this case. 

Noe 14. The court instructs the jury that if you believe 

from all the evidence in this case, beyond a reasonable doubt, 


that the defendant used any shift or ‘jevice within the Precinct 
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of Jacks mville for the sale or delivery of any intoxicating 
liguor, for the purpose of evading the lav, then such shift 

or device ia a violetion of lew the same as if he had sold 

and delivered such licuor without ahi tt or device, ond the jury 
shouZad so find by their Yordict. 

The first four instructions are erroneous in that they 
ali ignore the element of sood faith on the part of the 
defendant, If the defendant sold the compound in good faith 
as & medicine and not as a shift or a device to evade the lay 
he hed a right to sell it althoush it contained e large 
pereentaze of alcohol, and the jury shovld have been properky 
instructed on thet question. ‘Under these instructions no matter 
how honest the purpose of a drugrist in selling for med ielnal 
purposes drugs containing alcohol he would be convicted. 

The second instruction is also faulty in that 16 does 
not require the jury to find from the evidence beyond a 
reasonable doubt and concludes thet in law the defendant would 
be guilty and you should so find by your verdict. A direction 
to find the defendant guilty should never be given except as 
the result of a finding, from the evidence beyond a reasonable 
doubt, of ali the fects which are necessary to establiakh the 
defendant guilty. Hix va. People 157 Ill. 383. 
The last instruction above quoted is erroneous in that it 
assumes the dé6fendant 3014 intoxicating Liquor in anti-saloon 
territory. 

Por the error of the court in giving of the above 

quoted instructiona the judgement is reversed and cause remanded 
for a new trial. 


Reversed and Remanded 
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GENERAL NO. 6180 APRIL TERM, 1914. 

Filed Oct, 16, 
WILLIAM McILVRID, as Receiver 
of COCKBURN COMPANY, 


PLAINTIFF IN ERRON, 
TO TATEVELL COUNTY 


90 1.A.515 


) 

) 

) 

) 
ERNOT 

Vie 

MURPHY AND WALSH, 

| DEFENDANTS IN ERTOR ) 


SCHOLPIFID J. = \. y, 


The plaintiff inerror, as receiver of Cockburn 
Company, @ corporation, brought suit on a contract against 


the defendants in error to recover the price of three areo 





pulverisors with combustion chambers alleged to have been sold 
and delivered by Cockburn Company to the defen ants in error, 
and also to recover the market price of some oxtras furnished 
defeniants in error for said machines. The contract sued on a 
is as follows: 
"Rec'd. 
May 20th, 1912, Murphy & Walsh. 
Pekin, Illinois, way 18th, 1912. 

Cockburn Co. NewYork, "Ne Ye 
Ship by freight. 

Order Noe 166 D 

Job 7306. | 

tn acknowledging this order refer to “unber and Date, 

and state when Shipmont will be mde. tia 


Mnox, Indiana 

3 Areo Pulverisers with Combustion Chambers Price $3000.00 F.0. Be 
NewYork Gity, Terms 25% upon delivery. Balance af 75% sixty 

deys after delivery. Two complete outfits to be Bhipped--ten days-- 
third to be shipped within 30 days. These machines to be cuaranteed 


to give results equal to fuel ofl. Cost of operation to be 30% 
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less than fuel oil, basing cost of coal at $2.50 per ton 
F. O. Be Knox, Ind, and fuel 011 two cents per eallon, 
F. O. Be Knoxe Invoice must show NUMBER AND DATES OF THIS 
ORDER. 
MURPHY & WALSH 
Per MILES MURPHY. 


Accepted, 
Cockburn Co., 


By We. A. Evens, 


May 16th,1912." 


The declaration consisted of the common counts with a 
bill of particulars attached. The pleas were the general issue 
and a special plea with a bill of particulars attached. There 
was a verdict and judgment on the special plea for the defendants 
in error for $591.99. At the time of the trial, in support 
of the declaration the plaintiff in error offered the contract 
in writing as above set forth. Defendants in error objected to 
the offer as incompetent under the declaration. The objection 
was overruled and exception teken. The objection was made that 
the express contract in this case was not admissible under the 
comnon counts. Upon this ruling of the court the defendsnts 
in error have assigned cross errors. 

The ruling of the court was right and the contract 
properly admitted. The contract shows the number and kind of 
machines ordered, the price to be paid for them, and when they 
were to be delivered. The evidence shows the goods were delivered 
as per the contract. Nothing remained to be done then except 
to pay for them. It has been repeatedly held in this state that 
when the terms of a special contract have been so far performed 
that ihe romaine but a mere debt or duty to pay money then 
the amountymay be recovered under the common counts. If the 
contract remains executory the pleintiff mst declare specially. 
MeArthur Bros. So. vs Whitney, 202 Ill. 527 Rubens vse Hill, 
215 Ill. 523. 
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It is insisted by defencants in error that because the 
contract contained a clause in which machines were guaranteed 
to give results equal to fuel oil that the burden of proof 
was on the plaintiff in error to show that the machines 
complied with the warranty before he could recover. The clause 
is an independent covenant end being an independent covenant 
is not a condition precedent. If it is violated the defendant 
in error has an action against the plaintiff in error for damages 
or can recoup for damages. Rubens v . Hill, supra. The errors 
assigned by the plaintiff in error are numerous but the only 
one we think of any importance is the denying the plaintiff in 
error’s motion in arrest of judgment and the giving of the 
seventh and fourteenth instructions for defeniant in error. 

It is insisted by plaintiff in error that the 
defendant in error's special plea of set off is not a plea of 
set off and amounts to no more than a plea of xespontenk recoupment. 
And that under the plea the defendants in error were entitled to 
recover an affirmative judgment. The contentions of plaintiff 
in error are right. The plea is nothing more than a plea of 
recoupment and under that plea the defendents in error could only off 
set their damages. The plea does not aver that the amount due 
defendants in error exceeds the amount of damages claimed by 
plaintiff in error and offer to set off and allow to plaintiff 
in error his damages and ask for judgment for such excess. ‘his 
is a necessary allegation in the plea and the motion in arrest 
of judgment should have been allowei. Under the plea the defendants 
in error were not entitled to recover a judgment. “he court also 
erred in giving instructions seven and twelve on behalf of 
defendants in error. These instructions leave it to the jury to 


determine whether the machihes were accepted by defendants in error 
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and if they were not accepted to find the issues for the 
defendants in error. The evidence shows conclusively that 

they were accepted. They were delivered installed, operated, 

and $600 paid thereon.The acceptance was complete and that 
question is not involved. Defendants in errormust rely on 

the alleged breach of euaranty end cannot rescind the contract. 
The machines had some value andi plaintiff in error should have 
been allowed as a credit whatever that value was. For the errors 
indicate’ the judgment is reverse’ and the cause remanded. 


Reversed ani Remanded. 
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i Appeal from Circuit Court 
tiie B. Smith, Nelean County . 


1901.4. 530 


Appalloee 


QHOLFINID, J. 











This was an action of assumpsit brought by the ap- 
ellant acainst appellee to recover thesum of $1000, , which appel 
ant Claims was due him from appellee, as a real ostate broker's 
omission, The case was tried before a jury and at the close of 
plaintiff*s testimony the court , on motion of defendant , di- 
i a verdict, for defondant and denied uw plaintiff "s motipn 
for anew trial, This is assigned as error by the appellant. 

4 Appellee and her two b: others owned a store build- 
n son the public square in the city of Bloomington, Illinois, 

was heavily; encumbered., The first or ground floor was occupi- 
d by the Woolworth Company as tenant, a company with office at 

2 Broadway, New York City, proprietors of a five and ten cont 

r re and Mr, H.C. George was in charge of the store as manager, 

| In June , 1912, appellant called appellee by tole» 
} and conversed with her as follows := "I told her TI had a 
ustomer mut who woukd pay $87,000. for the building: sho said 
couldn't accept if: she said ima brother had always told her 
t was uuxux worth $90,000. , and they ought to have it, sho reforr- 
i to Dudley, and shp alse said she muck wouldn 't feel right | 
> take less amount. I said if TI can get a customer who will 

: y you $90,000. will you sell? And she said she would, and I 

ui all right", " After this telephone conversation appellant 
r t to the office of Woolworth and Qompany in the building in 
etion, and talked with the mahager snd from him procured the 
of the Vice-President of that Company, to whom he wrote a 
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' He did nothing more and heard nothing from the letter until lr, 

| Smith from New York representing Woolworth and Company, called on 
him in Avgust 1912, Appellant says that he talked for somo time 
with Vr, Smitp, of tha Woolworth company, wid that vr, Smith final 
ky maco the remokk; "I axpect we will have eid poon Laing you get 
‘Miss Smith to come to the Woolworth atore™. He says he then went 
to, look for appellee and that Hr, Smith went to the store, After 
‘Mr. Smith reached the store, the manager called WPeait vory soon 
appellant ceme in and says he had a conversation with appellee as 
“follows;+ He said "I spoke tym to hor and said, I have bom looke 
ing and telephoning for you", and she caid, "I can cell to these 
people as well as you can, f didntt tel) you to sell my building *. 
"I said don't you remember my offering you $87,000?" and she said 
"Yea and I refused it" Didnt you tell me you mak would take 
$90,000. and you said yos"? But sho said “My price is S@% $90,000+ 
and I won't give a commisdion® and I esid "if you sell it te 

 thoze people you will have to pay @ commission®, Some months lat- 
er appelee amd her brother sold the building to Yoolworth and Som- 
: pany, end appellant brought suit, claiming that he had bem em 
‘ployed as her broker to find a purchaser, This was practically 
all the evidence offered by the oppellaent. | 
The evidence fails to show any employment by tho appellee of 
‘the appellant to sell her property, All it shows is tout appellee 
‘said she would soll for $90,000. She did not request or solicit 
eppellant's servicos, Ho called hor up by telephone and told 

her ho had a cuotower who would pay $87,000 for hor building, 

she said she couldnt accept it, And appellant then asked her 

if he would got a customer who would pay $90,000. would sho sell 
and she said she would. This xx in no way constituted an employ « 
ment. It was simply an answer to his question and there was nothe 
ing in tho mumexamg answer or tho conversation by which appellant 
uid be misled in to believing “he was employed to find a purchaser 
for the property, or that appellee would pay him a commission if 


aaa 









daboot toad weal % bokwe ‘aay eit oe weigh wito | 
jeoedt of Shan am TF hte) ete hry Set 0 
oe pebiyi tet ge Koow bd woe {Ser Panbth Tt neo ue 
Win oe is Bas 00, Ho Bb some Oy 
fod bivow stm sing 6m Lad wag, ane HR Bove 
oe ee rd ‘any Bon abe 
et 6 Lina se ei” fiew T bem “got ya 
“yi sicttsiom ome? *nekusinmed 9 yo ‘od bred ttl te 
eg A Broek of pth Chad ont blow ‘wath “nit ie Oa Es 
wad ‘tied nd oof tod packebelts Hine Odean re toque bl ii 
Vbroksose aa iar’, tomaibiiy abnn ot dale Beri: "§ 
bia Races it w pita Ye ‘webs vn it) he 
bo Wa fecigh uly “at dheengakeped pom wore Ot eftRY eamehiiwe ‘oft FE: 
waiters dit ah wmode 22 Sih ppbqedont ted Mae’ oF ae i 
$totton to dacamet sox bib ad® £000,008 ‘wot Lion. bissolt fy ha 
Biot baw sevetiee tas of qu ret bolton of -aeobttes 
goes Lind wel so 000,000 gag’ billvow aif binnaiens ; 
‘worl Bustin’ good daw Lee bak” ah Sqecon & od 
fiom wee -bkiw 000088 “yaa Uiuow ori won? a * parity 
* Yolinns te Bodie whociod gow * oi ik wk abet sbeton eal rf 
siiton wow etorkt hes mobtoeny wid ‘ad ‘forma, iw * Cem ew 
te Lhedon ao kde yy! trokonarcnvinni’ ant 10 ‘poms | 
Hvis o batt or hayoione "Rew od!) gady t balaio od) 
42 meee wast yo’ DLoW entlongs dade 40 yriene: 






















oe 










did find one, ‘Tho mere fact that ho was instrumental in #find+ 
ing a purchaser who afterward boughtéhm the property of appellant 
at the price ‘she told him she would take for it would not ontitle 
him to a comaigsion unless he could show he was employed by ape 
peliec to find the purchaser, This court has repeatedly held 

hat bofore a broker. can recover for his services he must show 
‘that he was, oraployode 

Wo hava carefully examined the authorities in appellant's 

ricf and findnothingin them that changes the rube . Tho question 
lof employvont is not mm raived in then, ‘tho ovidence fails to 

rs OW, any employment and the court waa right in directing a vore 
dict. 

@ Judpment affirmede 
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Filed es 16, 1914- | 


ayo Pump and range  Ceaapeny« 
‘Appel 





i Vs. \ ; Appeal f: 
@.R.Lott and Harry Ml. Lott. 
App 


ellenter © Fe 1.A. 538 


SCHOLTINED, J. be 
This is an action of assumpsit brouc:t by the Hayes 
Pump and Planter Company appellee against GR .Lott. and Harry M.Lott 
‘appellants. The declaration consisted of the common counts with 
a sworn statement of the account sued on, To said declaration 
appollants filed a plea, and afterward an amen ed special ploa 

3 therein pleading , in bar of the action, appellee ‘s contract 
with appellants, averring that in and by said contract appellee «= 
‘gold to appellants the planter and supplies in question and assign - 
od to appellants certain territory for the trade season, that said 
contract was entire, that appelleo had breached the territorial 

, provisions of the contract, ond that therefore it could not recover 
for the planter sold and delivered to appellants. Appellee demurred 
to said plea craving over of said contract. The court sustained 
the demrrer and appellants excepted and elected to stand by 

‘paid amended plea. qudgnent on demurrer was entered in the sum 
of $518.32 to reverse which judgment this appeal is prosecuted, 

{ The plea is wholly bad as it is a plea in bar of the action. - 

The contract is not entire but severable. The agreement te pay 
‘for the goods sold and delivered thereunder is an independent 

’ greement and the territorial provisions contained in the contract 
a @ not conditions prededent to the agreement to pay for the goods 
8 1d and delivered, Appellantscould have recovered under the gen- 
issue if that plea had beon filed or they could have filed 

t leas of partial or total failure of consideration as the case 
nicht be or pleas of set off. The appellants having admitted 
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iz ee 
lee breached some provision of the contract would not be a 
ar to the regevery of someanount for the planters , ‘The plea 
is bad as a plea in bar and the court richtfully «sustained ~ 

the denurrer thereto and there being no othor plea on file, it 

fas not error fox the court te onter judgoont for appellee for the 
amount, cued for in he declaration, énd the judguent met be af- 
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Gen, No. 6213« April Term, 1914@ 
me. wit Filed Octf/ 16, 1914- 
Goo, E. Lewis and Ralls Scanlan, 


| for the use of Geo, E.Lewis. 


Plaintiffs in Frrore Dec. 2, 1914- 


| ¥S 
“‘WE.Rayburn., Bee \ 1 “a 
rror to che e 
| 190 L.A. 539 
‘SCHOLFIELD, J. 






















This is a suit upon a laid note for $760.00 
broucht by plaint£ffs in error against defendant in error, The 
plea is the general issue, with 2 acreement, that 211 evidence 
competent under any good plea which could be pleaded should be 
heard at the trial. A jury being waived ; the case was tried 
‘by the court and judgment rendered for the defendant. Refore the 
‘argument of the case the plaintiffs in error offered to the court 
certain propositions of law to be ma ked held or refused. The fim 
George H; Pauk Co -pany was a corperation with its main office in 
Washington, Towa and was engiged in selligg land in Texas and 
other states, The plaintiffs in error wore its agents and made 
what is called an earnest money contract with defendant Rayburn 
for the sale to him of 160 acres of Texas land for $5040., payable 
$1680 in hand at first payment, jayburn agreeing to deliver vendor's 
lien notes for balance, 1/6 of whole due in one year 1/6 in two 
years and balanco in five years with 6 per cent interest from 

ch 30, 1909 the date of the contract. The $1680. was paid, by 
defendant giving to plaintiffs in error his note for $750., 

or their commission pn the sale and a note to the George H. 

aul Company for $930. due March 30th, 1910. 

The contract con’&ined a clause that if Rayburn 

11 fail to pay any part of the earnest money when due; then at 


he option of the George H. Paul Company this contract shall bee 
me null and void and all payments made horein shall be forfeited 
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as liquidated damages, The defendant Rayburn became a sub-agent 
for the George H. Paul Company under the plaintiffs in error and 
paid $685, 6n the #94 $930 note by commission oarned by him as 
‘sub-agent, and was given credit on the note for that sum, On De» 
combor 27th= 1910 the George H. Paul Company forfeited the contract 
with the defendant in error Rayburn because the balance on the 
$930. note had not been paid. It does not appear that either abe 
‘stract or deed was tendered by the George H. Paul Company to the 
defendant in error Rayburn before the forfeiture was declared, 
Plaintiffs in error broucht this suit on the 750. note after 
the forfeiture had been declared, When the $750. note was given 
the plaintiff in error told the defendamt in error Rayburn 

that the Georgo H. Paul Coimpany was owing them the ahount for 
which the $750. was given for commission on, other sales and that 
the note was not for commission on this sale. 

‘Tt is clear from tho evidence that the $750. note of the mats 
defeniant in error Rayburn was ziven the plaintiffsin error for | 
Commission on the sale by them to the defendant in error Rayburn. , 
and it is also clear from the evidence that the plaintiffs in er- 
ror were not entitled to their commission from the George H. Paul 
Company until the cash payment had been made and the deed deliw 
ered, Plaintiffs in error stood in no better position than the 
George H.Psaul Company when the George H.Paul Company forfeited 
‘the contract with defendant in error Rayburn, the (George H.Paul 
Company could not collect, anything further on the contract and 
the contract being forfeited the consideration for the note fail- 
ed entirely, Plaintiffs in error were not innocent purchasers, 
‘They made the contract. Plaintiffs in error under their contract 
with the George H.Paul Company could not have sik collected the 
‘Commission from the George H.Paul Company because it was not due 
‘and as they could not collect from the George H. Paul Company 
and the George H. Paul Company had forfeited the contract with 
‘the, defendant in error Rayburn they cannot collect the note from 
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GENERAL NOe 6220 APRIL TERM, 1914 


RETA Le HILL, Filed Oct, 16, 
Appellee, 


VSe ) APPEAL FPROYU/ SANGAMON. 







Harmey RB. Hill, 
sopettent, | 1901.A. 541 
SCHOLPIELD J. 

This was a bill filed by appellee against appellant 
for separate maintenance. The bill all exes that the wise 
was married to Griitens on September 2, 1906, thet she Lived 
with him as his wife until about May let, 1915, when he abandoned 
her without fault on her psrt, that since ssid time he has 
refused and neglected to treat her as his wife; that on September 
ord, 1906, & male child was born to them, whose name is Glen 
Bernard Hill, who is still living; that he is now foreibly held 
and retained in the custody of andeivent contrary to the wishes 
of ties and contrary to a certain agreement entered into 
between them; snd that ap Sitent is an unfit person to have the 
care ani custody of said infant sone The bill also alleses 
verious acts of cine’ towards her on the part of ‘peta ne 
her to sian and pee a certain contract, by the torms of 
which etic." and negkiiant were to reside moparere and apart and 
by which ape lient binds himself to pay Gaestibe upon the 
execution of the same the sum of $50.00 and thereafter on the 27th 
of each and every succeeding month, the said sum of $60 for the 
support and maintenance of Sppeliee and by further provisions 
the care of the minor child Glen Bernard Hill vas provided fore 
It is chargei that such agreement was peocared by means of fraud 
preot iced by eppellant. The bil! further charges that appellant 
en joys an éncome of from $5,000 to vid 000 a yesr and that the 
Sopelics nas no means and that Sittin failed to carry out 
the terms of his said agreement with her and that he forcibly 
took from her the seid infent gon Glen Bernard Hill. The prayer 
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of the bill is that OUinat be required to pay appellee a 
sufficient sum of money to enable her to defray the costs 

and expenses of carrying on her suit against him, and that 

court find upon final decree that she was living sepsrate and 
apert from Kien without her fault; that she be given the 
custody of the minor child ani « sufficient sum of money to 
enable her to live according to her station in life, that gaid 
contract be set aside and that Poo 7 eee be enjoined from taking 
said minor child out of the jurisdiction of the Cirenit Court 

of Sangamon County. 

Aederetanrt ) 
The answer of appellant admite the marriage, 

birth of the child, and that said child is in the custody of 

the defendant; denies that he is livine separate and apart from 
farsa without her fault and avers’ that mstiiew is living 
separate and apart from him by reason of her own wrongful and 
improper conduct; and that by reason of her own wrongful and 
improper conduct he entered into the agreement pleaded in her 
bill of complaint in Decewber, 1912, under which agreement 
eee to reside separate and apart from him and was to 
receive from him the sum of $50 each month for her support 

and maintenance and was to have in her charge, subject to the 
supervision of apyeiient, the seid infant child Glen Bernard Hill; 
hentad shed 0 induced to enter into said contract 

by virtue of any fraudulent conduct or acts on his part, but avers” 
eet Gabalice anitered into said contract voluntarily and with 

a full understanding of the terms and conditions thereof; aenies 
that he has been guilty of improver conduct or cruel treatment 
with respect to nn denies that he is not a fit person to 
have the care and custody of the child and savers that aaakine B 
owine to her condition of health is not a fit person to heve 

the care and custody of said child. 

A decree was rendered finding that westiien 


had sustained the allegations of her bill and that she was livine 
Atfpe eA 
separate and apart from appe llant without her fault, and allowing 
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her separate maintenance, and the custody of the infant child and 


TF 
Ke Feror 


decreeing that she be paid the sum of $50 per month. 
Zhe Meera Crp lout Caprein 

—- It. is urged that the court erred in finding that appellee 
was livine separate and apart without her own fault at the time 
of the filing of her bill of complaint. 

The evidence in this case is voluminous and much of it 
irrelevant. We have examined it carefully and find it sufficient 
to sustain the findine of the Chancellor that appellee is living 
separate and apart from anpellant without her own fault. The 
evidence introduced on behalf of »ppellee tended to show that 
she was married at the age of twenty-five years to appellant at 
Green City, Mo., on the 2nd day of September, 1906; that prior 
to her marriage she was a stenographer, but left her employment 
some time prior to her marriage, at his suggestion, to go home 
and take a rest; that at the time of the marriage appellant was 
cashier of a bank at a small salary; that they continued to 
reside in Green City for nearly two years, and during thet time 
she had no serious sick spelis with the exception of a miscarriage; 
that during their stay in Green City she arain became pregnant 
and in April, 1908, appellent and appellee removed to Quincy, I11l. 
ani resided in the same house with appellee's parents until 
September 2nd, when the child in question in this case was born. 
That during the time of pregnacy appellee was sick, suffered a 
great deal with her right overy and after the birth of her baby 
was not strong for some tine thereafter; that about two months 
after the baby was born, they removed to an apertment house, 
where appellee was provided with a servant for a short time; thot 
some eight or nine months after the birth of the baby, appellee 
wes operated on for leucorrhoea and laceration of the cervix; 
that there was a tear that had been occassioned during labor 
when the child was born, and the cervix was then amputated; 

, that subsequently to this operation appellee suffered another 


misecarriege, and it then became necessary for her to submit to 
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another operetion in which the uterous, one ovary, ond both 

tubes wére removed; that between these two operations, however, 
appellant and appellee removed to Springfield, and while 

there appellee was taken to a hospital and the operation of 
curetment was performed on her by one Dr. J. “. ‘elly; that 

while in Quiney on a visit, the removal of the uterus above 
referred to was effected, ani at the same time appellee developed 
a case of typhoid fever and was confined in the uincy hospital 
for a period of seven weeks; that during the time they resided 

in Green City, appellant began to show a coldness towards appellee, 
talked unkindly about her, cursed her a number of times and pushed 
her over once; that during the time they lived in Quincy they 
had no serious domestic difficulty, althourh e number of times 
before the baby was born she complains that he swore at her, 
talked ugly to her snd had very little patience with her; that 
after moving to “pringfield a difficulty occurred while they 

were living in the Loper flats that arose over a misunderstanding 
in regard to her taking lunch up town one day; that in the argument 
following the episode he slanpec her; that as a result of the 
misunderstanding appellant compelled appellee to apologize to 

his stenographer, which she first did over the telephone and 
afterward at the office in person; that afterward they took a 
trip to Denver together, les vine the baby with appellee's mother; 
that there were unpleasant feelings on the trip but no trouble; 
that after their return appellant's sister visited them for three 
or four weeks, during which time appellent was very cold towerds 
her; that his mother came to visit and his coldness continued 

and an unpleasant scene ensued resulting in the mother and sister 
leaving the house; that the matter was later adjusted and they 
returned to the house to finish their visit; that things became 
80 unpleasant at home that appellee went away for ea few weeks; 
that while she was away he wrote to her thet ifshe could not 


change her ways she could change her home, and if she could not 
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leave her temper there to stay and not come back; that one 
evening when they were getting ready to attend some show, he 

was walking up and down the hall in an angry manner arguing with 
appellee about a cousin of hers who wanted to come and board with 
her and to which he objected, in the course of which he struck 
her in the face, knocked her hat off, and pulled some rings off 
her hand; that next morning the subject was renewed and he 
Slapped her again; that she then went to irs. Good's a neighbor 
in the same apartment building who saw the red marks on her face 
and who returned to appellee's flat and assisted in looking for 
the rings, finding one under the hall tree and another in the 
hall; that about this time appellent informed appellee that he 
hed been advising with an attorney for several months; that 
appellee made some effort to consult an attorney but knew none 

in Sprinefiel* whom she could consult; that he informed her he 
wanted to make a settlement of some kind, snd she asked what he 
would like to have her do; that he replied that he would like 

to get a nice little home for her some place, give her an 
allowance, that she should live there end have the child and he 
would come and vis't them as he always had; that if they lived 
separate and apart for a year, then they could go back together 
again; that appellee then sent for her brother; that appellant 
had his attorney come down to the house on Christmas day to talk 
over the proposed contract which was afterwards drawn and submitted 
to appellee; that appellee's brother then took the contract to 
some attorney in Missouri, to whom he submitted it, and at which 
conference appellant's attorney was present but appellee was 

not, and it was subsequently returned to her; that she and appellant 
read it over together, no one else being present, that when she 
Signed the contract that she was nervous and torn to pieces and 
did not realize what it contained; that she never saw it until 
she and appellant read it together; that she signed the contract 
in the presence of appellant's attorney and a Notary, that before 


the contract was signed, however, appellant said to her 
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aha 
"4f you don't hurry and sign this [ will tear it up" to which statement 
she replied by begging him to "let us tear the contract up ana 
live together again"; that after the contract was signe’ appellee 
was moved into a flat known as one of the Saretl flats, about 
the middle of Jamary; that with the exception of the piano which 
he sold on one occasion when she was away from home, hiss things 
were kept in the Bartel flat until about the middle of March; 
that appellant came to the flet occasionally to see the baby 
and by appellee's invitation stayed several nights with them, 
occupied the same room and bed with her and cohabited with her 
as her husband; that appellant permitted appellee to retain the 
custody of the child for some months after she moved into the 
Bartel flat; that she was called to her parents' bed#ide by their 
illness, expecting to remain two weeks; that appellant first 
objected to her taking the child but finally consented; that she 
was detained two weeks longer than she expected to be, calling 
appellent over the long distance telephone and receiving permission 
to remain the desired length of time; that she returned to 
Springfield about April first; that ahout this time he brought 
his mother and sister to Springfield and removed his pert of the 
furniture from the Bartel flat, and hegan taking and keeping the 
child for two weeks at a time, at the end of two weeks bringing 
him back to her and that he would then leave the child with her 
for one week and would then come for him again; that this continued 
until June 21st, when he took the child for the last time and 
has never returned him; that appellee purchased nothing for the 
child on appellant's credit until after her return from the visit 
to her sick parents; that his nicht dresses had been left at 
appellant's residence and appellant directed appellee to purchase 
three or four for him and that she procured them at Herndon's store 
and charged them to appellant; that he afterwards telephoned her 
that the bill had been sent to him and that she was not to buy 
anything more for him, that when the child needed clothing to 
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direct him and he would do the buying; that she did not follow 

his instructions as she told him she did not think it necesserily 
had to be done that way, as the contract, as she understood it, 
didn not so provide, and that he had never taken care or thought 
about selecting his clothes before then; that in the aggregate 

she purchased about ten dollars’ worth of clothing for the baby, 
and nothing for herself, on his credit; that at one time she 
bought three pairs of stockings for the baby and ordered them 
delivered; that they did not come md upon inquiry at the store 
she learned that he hed siven orders not to deliver anything to 
her that was cherged to him; that at one time appellant wrote 
appellee that he was coming for the child at a certain time; 

that before she received this letter she had made arranrements 

to take the child out somewhere, and so called appellant up on 
the telephone telling him that she had already made arrangements 
to take the child somewhere else at that perticular time; that 
this was the only occasion on which he called for the child 

and did not obtain him; that appellent never permitted the 

child to stay with her the full two weeks which she believe’ she 
was entitled to him under the contract; that after appellant 
secured possession of the child he ceased making the $50 monthly 
payments provided for in the contract, because as he claims, she 
was not living up to its terms; thet on several occasions appellee 
went to appellant and proposed that she return and live with hin, 
stating that it was her desire so to do and that it never had been 
her desire to separate from him; that once she begged him to 
return and live with her, and he replied that he never expected to; 
that she stated during the prorress of the hearing before the 
Chancellor thet if he would make the proposition to take her back 
and live with her as her husband she certainly would accept it; 
that since the child was taken from her she had had little 
opportunity to see him and be with him; that she asked to have 

him for awhile on Thanksgiving and Christmas days, but was refused, 
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and appellant stated to her that he didn't intend to let the 
child out of his hands until the court decide: it, and thet she 
went out to appellant's house repeatedly, once just before 
Christmas taking some little Christmas things, and was not admitted 
nor permitted to see her own baby. 

Appellant admits that after the trouble in the office, 
over appellee taking lunch up town a that after they went home 
he Slapped her and his testimony corroborates appellee in many 
other instances, Appellant testifies that appellee complained 
a great deal of sickness and was high tempered and had a very 
nervous disposition and would have tantrums and for days afterwards 
would be as nervous as could bes 

The parties had been married six years, andi during 
that time the appellee had been pregant four times, which resulted 
in three miscarriages and one birth, and undervent two surgical 
operations necessitated by reason of the birth of their ehild. 
Is it any wonder that she was nervous and petulant. It was the 
duty of the appellant at those times to treat her with kininess 
and forbearance, but instead of that the evidence shows that 
his conduct towards her was cruel, unkind and shamefvl. The 
finding is fully warranted by the evidence. 

It is next urged that the court erred in finding in 

the face of the contract of separation that he had jurisdiction 
of the subject matter of appellee's bill, and that shehad a 
right, having fixed her own status to maintain the same, This 
was not error. Articles of separation makine a provision for the 
wife should be upheld by © court of equity if it appeared that 
the agreement was fairly and voluntarily entered ito, and was 


free from any sort of coercion, duress or fraud, and it should 


further appear that the provision for the wife was fair and equitable 


in view of the property of the husband, the needs of the wife, 
and their station in iife, Bailey ve Bailey, 157 [11. Appe 74. 


While there was no express fraud practiced on appellee, still 
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the contract was executed by her under a misapprehension of 


its terms and meaning while she was in a very nervous excitable 
condition of mind brought about by the cruel and unkind treatment 
of appellant to her. The contract recites that appellee has no 
statutory grounds for divorcee or separate maintenance and 
expressly disclaims any course of misconduct on the part of 
appellant; provides for the payment to the appellee of the sum 

of $50 per month for her-support, the same to be in full of all 
her claim and richts toe support from appellent, and gives appellee 
certain household goods and furniture. It provide? that all the 
engagements uhdertaken by appellant in the agreement depend upon 
the residence of appellee in the City of Sprin-field during the 
life of the contract. It provides that while the appellant does 
not to the least extent waive any of his legal or natural rights, 
to the custody, control support, and the right to direct the 
education of his said infant son, the said Glen Bernard Hill, 

yet the appellant agrees that during the life of this contract the 
said Glen Bernard Hill may take up his residence andi remain with 
the appellee so long as such arrangement with reference to the 
residence of the said Glen Rernard 411 Shall appear to be for his 
best welfare, and during the life of this contract, stipulktes 
thet in various matters the appellant agrees to consult with 
appellee and be guided and influenced and to act upon her suggestion 
whenever it appears to be wise and expedient exercising rood 
judgment for the future of their son; provides that appellant 
shall have the right at such times as he desires to take his 

said son on trips or visits on no occasion to exceed the neriod 
of two weeks without the consent of appellee, ani that appellee 
sor turn shall give to appellant due and tinely notice of such 
vesite on her part with said son, on no occasion to extend heyond 
the period of two weeks without appellant's consent. The contract 
8l1s0 provides that it shall remain in force and binding on the 
perties until such time as there shall be a breach or violrtion 
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of the terms thereof, by either one or both parties or until 
the terms thereof shall be modified or enlarged by the mutual 
consent of both of said parties. 

While the contract apperently gives the control and 
custody of the child to appellee, it leaves it ebsolutely in 
the control of appellant. It is clear from the evidence that 
the only consideration for appellee entering into the contract 
was her understanding and belief that she was to have the custody 
of her child and that she and her husband might resume marital 
relations. The contract is unfair and inequitable toa ppellee. 
Appellant breached the contract by refusing to make the payment 
of $50. a month to appellee for her support. By the terms of 
the contrect that was a termination and an ebandonment of the 
same by him end left the court free to act as he saw fit. The 
decree was right in findine that the court had jurisdiction 
of the subject matter of appellee's bill end that she had a right 
to maintain the same, 

It is next urged that the trial court erred in finding 
that appellent should pay, and in ordering him to pay appellee 
the sum of $50. per month. This was not error. It was admitted 
that appellent enjoys an income of $250 per month. Fixing the 
amount of the alimony rests in the souné diseretion of the court, 
having reference to the conditions of the parties in life and th: 
circumstances of the case. Johnson vs. Johnson, 125 I11. 510. 
There was no abuse of that discretion in this case in fixine the 
amount end no error in ordering it peid. 

It is next urged that the court erred in finding that it 
would be for the best interests of ssid infant son, Glen Bernard 
Hill, that appellee have his custody, care and control. Zhe cou rt 
acted within its power and the evidenve fully warrants the finding. 

It is next urged that the court erred in finding that the 
equities were with the appellee and that the appellant should pay 


the costs of the proceeding. The evidence fully sustains the 
finding. the decree was fully warranted by the evidence and is afftemed. 


Affirmed. 
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HONOR, CORTRET, 
AP ELLER 
We 
CITY OF TRCATUR, 
APPELLANT 
SCHOLPINED J. 





Appellee recovered a judgment in the Cire: it Court 
against the appellant for $2000 for damages to her real estate 
caused by the lowering of the street in front of her property 
by appellant to make an unierground railroad croscing. 

The declaration was in three counts. The first 
count in substance allegeé thet the City of Decatur made "large 
excavations ami da14 cut out of said street ani dis up the same 
with scrapers, spades and shovels, and other implements, so that 
the street is cut down from its original grade, to-wit, sixteen 
feet, immediately in front of andi contiguous to plaintiff's 
premises on said North Jasper street, for the purpose of a subway 
unier the tracks of a certain railway therein situate” The 
declaration further charges that the plaintiff's property and 
buildines have been much injured ani damaged and the rental 
value thereof much impaired ani lessened, and that by reason 
and in consequence gf thereof, the market velue of plaintiff's 
sald property ‘hasbeen and is injured and is much depreciated, 
all caused and occasioned by the said defendant's and that 


a puch depreciation is special to said premises, and that by means 


thereof plaintiff's premises have become particularly worthless 
and of lessened value to her. 

The second count alleged that plaintiff was entitled 
to the peaceable enjoyment of her property, ete., without said 
premises being damaged or injured by the wrongful or illegal 
acta upon the part of the ‘efeniant which permanently and specially 
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depreciated the value of seid premises; and further alleged 

thet an excavation was made which lowered the grade or surface > 
in front of plaintiff's premises on Jesper street, toOwit; 

sixteen feet extending northward and southwari one hundred feet 

in each direction, and by the means whereof, the richt of ogréss 
from Jasper street = to and from plaintiff's premises was cut off 
and totally destroyed, and that she sustained special damere,ectc. 

The third count of the decleration 49 a complete 
description of the premises, the chanre of grade, and states 
thet the plaintiff's property hadi been specially and permanently 
damaged and thet all of these acts were without the consent of 
the plaintiff. A general demurrer to the declaration being 
overrule’ the appellant filed a plea of not guilty. 

The appellant first insists that the action was prematurely 
begun, Suit was begun before the work was completed but it was 
eubetantially finished in front of a-pellee's premises. The work 
aida not have to be completed before the action could be brourht. 
They hed eppelliant's oriinance and plans if any change was to be 
made which would have lessened the damages appellant could have 
offered to show the chanre. Starr ond Crescent Mill Co. vs.Sanitary 
Dist. Chicago, 120 Appe 555. Where a street has been cut down 
and access to it destroyed, and demages have resulted to the 
property adjoining, the right of action for the injury to the 
property is complete. City of Jolict vs. Blower, 49 Ill. Anp. 464 
inferentially 155 T11. 414. The work having been substantially 
completed in front of appellee's premises and had prorressed 
to such an extent as to obstruct ingress and erress from the 
property to the street at the time the suit was commenced, the 
suit was not prematurely brought. 

It is next urged by appellant that the court erred 
in permitting the jury to view the premises. The question of 
permitting the jury to view the oremises rests in the sound 


discretion of the court and there was no error in the court 
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permitting them to view the premises Rich vs. City of Chicago, 
187 Ill. 396. Springer vs. City of Chicago, 135 Ill. 566. 
The jury were instructed thet the view was not evidence. 

It is also urged by appellant that the court erred 
in permitting witnesses to testify as to the velue of the 
property without qualifying. The witnesses stated thst they 
were acquainted with the situation and location of the property 
in question and in a seneral way were acquainted with the val ue 
of tim real estate in Decatur and in that part of the City 
where the property was located. All persons who are acquainted 
with property, and have opinions of its value may give their 
Opinions to the jury, together with their khowledge of the 
property and the facts upon which the opinions are based, 
C. & We Ie Re Re Coe vse Heidenreich, 254 I1'. 231. The 
qualifaction of witnesses is a question for the court in the 
first instance, but the weisht to be given their opinions is to 
be determine? by the jury, from the knowledge and experience 
of the witnesses, and their capacity to form a judgment. ‘The 
witnesses were properly qualified and the court did not err 
in- permitting them to testify as to the value of the property. 

It is also urged thet the court during the prorress 

of the trial made improper remarks in the presence of the jury 
prejudicial to appellant. While some of the remarks objected 
to might have been improper we fail to see wherein they in any 
way affected the verdict. 

7 We find no reversible error in the giving er refusing 
of instructions. The judgment is gustified by the preponderance 
of the evidence. We find no error in the ruling of the court 
that justifies us in reversing the case and the judgment 
will be affirmed. 

Affirmed. 
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vs. 
\.P. Benjamin. , : 

| oer \ 190T.A. 558 
HOLFIELD J. 
This was a suit commenced before a Justice of the 

ace by appellees against appellant to recover damages occasion- 
i by the failure of the appellant to deliver to appellees a cere 
in quantity of hay which they claim they bourht of him, Judge 
int was taken by default bo’ore the Justice of the Peace and ap- 
lant appealed te the County Court where a trial was had by a 
and verdict rendered for appellees for the sum of Pifty 
pliare on which judgnent was entered and appellant appealed te 

is court. 

Appellees were engaced in buying and selling hay 

i the city of Bloomington. About the middle of March 1911, 
pellent called appellee Flijah Anderson by tolephone and told 

m he had some hay to sell and wanted him to come out and look 
it. Anderson went cut in a day or twe.* The hay was, stored in 
hay barn about oe half wile Hast of appollant's home. After’ 
oking at km « the hay Anderson asked appellant what he »anted 

r it and appellant told him Ten Dollars a ton and you haul the 
yi Anderson said "I can't use it loose and will pay you more 
ney for it baloed*. 

was finally agreed that chia was to have Eleven Dollars 

r ton for the hay hee would have to sel] if he could get >is son 
be e it. They thon went up to the house and looked at a ton 
old hay that was already baled, and Anderson bought that and 
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later sent his son after it, Later in the season appellant sold 
the hay in ita loose condition to another party, ppellec never 
made any demand for the hay or any offer to pay. 

The evidence in ite most favorable light to appellee fails 
to show a comloted contract of sale. No time was fixed for dos 
‘livery or payment,  AlJ& appellant did was to agree to sell the 

hay at Eleven Dollars por ton, provided he could get his*son to 
bale it. The hay was never baled ari the evidence doos not show 
“that appellee aver made any demand for it, or any offer to pay for 
it, Where, the contract is silent time of payment and delivery are 
concurrent. 
Metz vs, Albrecht, 52 Tll., 491+ Houch vs, Rawson, 17 Tll., 5° 
No agreement or contract was optablished and the court should have 
given the appellant pererptory instructions, ond for, the failure 
to do go the ease will be reversed withoub renanding. 
Reversed. 
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_ MAGGIE M. HIDDEN, 
; APTELLER 


V8. 


WILLIAM %. BAKER IR. ' 
| APPELLANT . 


“LO9OQIA. 561 


it brgturcht by the appellee against the 


| SCHOLFIELD J. 
Thie is aa 
appellant to recover damagés for injuries suffered hy her as a 


result of a conspiracy entered into by the appellent with others 


named in the decleration to commit a criminal assault upon her. 


The appellant slone was sued. The plea was the general Laaue. 


- The case was tried by a jury which returned a verdict in favor 
of the appellee ani against tho appeliant for $1000. Judgment 
was entered on the verdict end the appellant appealed. 

The errora assigned are the rulings of the court 
es to the admission and rejection of evidence, the giving and 
refusing of instractions and that the damages are excessive. 
¥ The appellant with his brother J. C. Baker, one 
Guy Rarp and Loren Batson on the nicht of the 6th of August 1912 

had been to Sullivan, Illinois, where they obtained some iat oxicating 
“Uguor, After drinking end carousing around Sullivan until nearly 
_slantent they took with them = large quantity of beer in bottles, 
“ana all got into a one-seated bugsy, with a gray horse hitched to 
it, and proceeded South fron Sullivan, along the public highway 









ant 12 they arrived opposite the farm residence occupied by appellee 

i her husband; this was between twelve o'clock midnight and one 
o'clock Ae Me It was arrange’ between seid individuele that three 
r f them should remain at the bugey and the fourth one, the appellent, 
8 ould go to the house of appellee end her husband and this was 
lingly done. Then the parties remaining at the buggy called 
‘ont 1é4 for appellec's husband and the thira call awakened him 
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“ie and he answered them and asked who it wes. He was informed 


. that it was J. GC. Appellee's husband was acquainted with ea young 


man by the name of J. Ce Baker comsonly calle? Collie Baker, and 


he being a married men and a reletive of a person for whom appellee's 


husband had previously worke? as a farm hand, the husbend of sppellee 


; calle’ to him and wanted to know whst he wanted. The answer came 


| 
} 


beck that he wanted him to come out to the road. Appellee's husband 
replied to him thet if he wanted to see him to come to the house 

but the voice came back that he wanted to see him out at the road 
and for him to come down. Appellee’s husband believing that he 
wanted to see him about some threshing work, he dressed and went 


out to the road. The house occupied by appellee and hor husband 
Was some three or four hundred yards back east of the public highway. 
When appellee's husband got out to the hishway, he inquired what 


Was wanted and those boys said they wanted to give him some beer. 
He informed them he d14 not want any beer, but they insisted they 


wanted him to drink some and produced a bottle for him, which after 


, gome parleying said husband drank. Then said boys engaged in other 


conversations, the purpose of which seemed to be to hold the attention 


of appellee's husbend. They asked him to drink more beer; finally 


they said they would whip him if he didn't drink another bottle, 
then they engaged in other talk not of s particularly modest nature. 
Then Earp said "Let's tell him about being at Pooria.” he sald 
"maybe we can interest him that way.” About this time appellee's 


husband heard a seream from his wife at the house and he started 
and ran to the house. then he started to leave the buggy*and go 
to the house the boys in the bugsy whistled, This was evidently 
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intended by said boys as a girnal to appellant. 

Baker, the appellant, when he saw the husband leave 
the house, entere’ the howe, The wife was sleeping in the west 
room up stairs, ani when her husband left the house she arose fram 


her bed and lighted the lemp in her bedroom. Appellant slipped 


‘up stairs in hia sock feet, eiged himself throush the doorway into 
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the bed-room pulling his coat over the side of his face a0 that 
she could not see hie face, and blew out the lamp and made an 
assault upon her in the bed. She screamed and jumped from the bed, 
but as she jumped he caught her ani she says he caught her gown 
in his hands, ‘She made her way to the ioorway of her bedroom and 
down stelrs, screaming at the top of her voice, ani frightened 
almost to death. “hen her husband got to the house he found her 
downstairs in ea dark room screaming at the top of her voice. 
Seon after appellee's husbond entered the house appellant broke 
the screen off of the window upstairs, jumped out on the platform 
in front of the front door of house, stopped down at the edge 

of the porch, and ran towards the buggy in the road. Ne broke 


‘the front yerd gate down as he ran, and afterwards stated to H. H. 







Gladville a disinterested witness that he ran zigzag in order to keep 
from being shote When he yeuehl/t he public highway, he got into 
the bugzy with his confederates and they 411 drove South on the 
public highway as fast ae the horse could run. 

Mrse Hidden the appeliee, states that appellant did 
not have any shoes on when he camo upstairs into her room. The 
next morning when daylicht came the husband of sppellee found one 
of appellants shoes at the edge of the front porch near the place 
where he had seen appellant stoopine after he had jumpeé out of 
the front window. He also found @ lead pencil at the other side 
of the porch that was not there prior to Baker's intrusions 

The next day appellee's husband saw appellant at 
Sulliven and he confessed that it was him that was in the house the 


Richt before, and he wanted to know what was going to be done about 


it. Appellee’s husband replie* that he would do what he could. 
Baker told appellee's husband that they were all drank that nicht, 
and that they had a large number of bottles of heer with them and 


’ when asked by appellee's husband what he went to the house for, 
®ppellant replio’ he wanted to scare him. When asked why he went 


© the house to scare him when he knew that appellee's husband 
; Gut on the road, he made ean evasive and unsatisfactory answer. 
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It was shown on the trial thet appellant was e sarried 
man twenty-six years of age, and is « nephew of Pred Baker for 
whom appellee's husband used to work; that Mra. Hidden and her 
husband had been married for three years, and thet she was not 
at all acquainted with appellant, and did not kmow him. 

Counsel for appellant admits his guilt, and in no way 
_" to justify. it, but insists that the damages are exvessive, 
at. no actual ee were proven, ani thet exemplary dameges 
@ fat be given unless actual damages are proven, and cites a 


‘large number of cases in support of ssid proposition. The cases 


ited are cases of negligence where there was no wanton 
oe 


malicious and wilful motive in commiting e trespass. In the 


ease at bar the act of the appellant being wilful and wanton 


the rule oF law is entirely different. Where the assault is 
wilful wll wanten it ie not necessary to prove actual damages 
before you can recover exemplary damages, but in this case. 
actual damages were proven. Courts will rather encovrage the 
allowance of exemplary damages where the acta of the defendant 
are wanton and malicious, and in this oase the aavealt was 
wanton and malicious and the result of a conspiracy. 
Ve find no revereitble error in the admission or rejection of 
evidence in this case or ta the giving or refusing of 
instructions. Ina ease of this character no technical errors 
should reverse. The character of tho offense was cruel, cowerdly, 
and atrocious, and the verdict is fully warrantede 

Judgment Affirmed. 





fs 4 : oF | 
A ~ : : atc ay alii Dt 5 
fo mwOre 28% .c2 ne 
tin ’, hd a a. dy a 
» One by , 


,9ne 20 susoy ath~-ytuend Reem 


‘ 
£ 
Pp 


a) 
a 


ef bore foundnaed e* oe lleqaua noc a] 
> a TN ee 


id rat “be beers , goed Salt taateat 





‘o" moet Gopune® fantos 
ct . ened vaelarexe La: eocewml ts 
ei ‘Seid ie .. a iism ire mogaee orn 


it Die OTR y a 





ad tow a 


<q gificxover da butt ef 
i. ao alit ak Genebive 


fl ’ t . wiry * eee PP ooet 
oo : ( eB 1 ,frolgnacg Site 


' 1 


Leaveros Atsuit i, 


i | hy oe 4 we G eGo sie | 





th * yd r 
. é | 
5 a / 

? 
¢ 









GENERAL MO. 6254 APRIL TERM, 1914¢/ AGENDA MO. 726 


. 16, 1914- 
We De SMIDT, 
wroan tm | Cofer C4 Conte 
, ' 


Vie \ 2O- DEVITT 


J.C. DUBOIS, = \ 
PLAINTIFY IN ERROR 


Nis 


1901.A.563. 


SCHOLFIELD J. 
This was an action of assumpsit brought by the 
defeniant in error against the plaintiff in error for $1000 
Claimed to be due on open account for sawing lumber and hauling. 
The declaration consisted of the common counts. 
The plea was the seneral issuee There was a verdict and 
judement for the defendant in error for $545.95. The evidence 
was in direct conflict. The defendant in error testified that 
about the last of February or first of March, 1909, he made a 
verbal agreement with plaintiff in error to saw lumher at the 
rate of $7.50 per thousand feet if plaintiff in errorjeut and 
hauled the logs, end $10.50 per thousend feet if he himself 
cut and hauled the lozs; that during the spring summer andi fall 
of 1909 he sawed about one hunire? thousand feet of lumber, 
from loge cut and hauled by plaintiff in error, and about twelve 
thousand feet from lors cut and henled by himself. He also 
testified that he di4 some hauling amounting to $15. which had. 
not been wid. Pleintiff in error testified thot the sawing was 
to be done for $6. wr thousand and thet there was only ebout 
16,500 feet sawed and that defendant in error had draw money 
from him from time to time and was over drawn most of the 
time and he owed him nothing. Defendant in error denies this 
and states tha’ no cash was paid him but he received betwoen 
$80 and $90 in checks end orders. 
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Upon the trial of the cause the defeniant in error was 
permitted over the objection of plaintiff in error to introduce 


his account book as testi.ony to prove is claim. It is urged 


by the plaintiff in error that this was error. Defendant in error 


testified that the entries were true and just and were made each 
day at the mill on a board as the sawing was done and each evening 
were transferred én the book. We think the book was properly 
admitted in evddence. Christholm vse Reaman Machine Co. 160 Ill. 
101. Ryan Car Co. vs. Gardner, 154 Ill. App. 565. 

It is urged that the triel court erred in not permitting 
the witness Campbell to testify. The court had entered a rule 
excluding whtnseees. Campbell violated the rule and entered the 


court room and heard the testimony of defendant in error ami part 


of the testimony of witness Anger. Ordinarily the party complaining 


should not be deprived of s witnesses testimony because he has 
violated the rule. The witness should be punished for contempt. 
We think, however, the court (i4 not commit reversible error in 
refusing to permit the witness to testify, because the offér 

of the evidence which Campbell would testify was in regard to a 


written schedule. The schedule itself was the best evidence. 


The failure to produce which was not accounted for and for this 


reason the evidence was properly excluded. The action of the 
trial court in refusing to allow a witness to testify afterhe has 
violated the rule as to exclusion will not be reversed on appeal 
unless there is manifest abuse of the discretion. There was no 
abuse of the discretion in this case. Palmer ve. People 95 Ill. 294. 
It is also urged by plaintiff in error that the trial 
court erred in limiting the number of plaintiff in error's 
counsel. At the close of the examination of the jury attorney 
John Fuller apveared in the case as additional counsel for the 
plaintiff in error, whereupon the following remarks were made 


by the court. "I think if there was to be another counsel in the 
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case there should have been notice given; it should have been 
known last night. "You know how it is, you will want to examine 
the jury in relation to Mr. Fuller”. "Mr. Mitchell there is 
no objection on the part of the counsel for plaintiff only 
that we wish to re-examine the jury as to Mr. Puller, "Mr. Gray 
I never was aware of such an objectionbefore.” She court, 
"because of the fact that the defendant did not get his lawyer 
in here before the jury was sworn there will be no other counsel 
appear in this case. I do not propose to waste time examining 
this jury again. If Mr. Dubois wanted another uw lawyer he should 
have gotten him in here before this. Go ahead with your statement 
gentlemen, These remarks should not have been made in the 
presence of the jury. However, we do not think that these 
remarks in any way affected the jury in reaching their verdict 
or that they were prejudicial to plaintiff in error. A further 
examination of the record shows that notwithstanding these 
remarks Mr. Fuller remained in the case and made the offer to 
examine the witness Campbell, and made the offer of what Campbell 
would testify to. An objection was made by defendant in error 
at that time to him appearing in the case and the court refused 
to rule on the question and Fuller remained in the case. 
Pleintiff in error was ably represented by other counsel in 
the case. 

It is urged that the court erred in giving the following 
instructions for the defendant in error. . 

1. The Court instructs the jury thet under the law a 
person may testify to his account book, and that the same is 
the book original entries, and that it was made by himself and 
is true and just; that the proof of such facts entitles such 
account book to be offered in evidence. 

2. The court instructs the jury that a person has 
a right to make entries upon a slate or board or slip of paper 


and afterwards transcribe it upon his original book of entries 
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provided said transcription tod place at or about the time 
said entry was made on slate or board or slip of paper. 

3. The court instructs the jury that the book offered 
in evidence should consider it as evidence in this cause and 
give it such weight as you think it is justly entitled under 
all the facts and circumstances of the case. 

4. The court instructs the jury that all the plaintiff 
is required to prove is to prove his case by a preponderance | 
of the testivony, and if you believe from the evidence that 
the said J. C. DuBois employed the plaintiff to saw logs for 
him and agreed to pay him seven dollars and fifty cents ($7.50) 
per thousand for all logs sawed, which DuBois should haul, and 
ten dollars and fifty cents ($10.50) per thousand for all logs 
which the said Smidt should cut and haul, and you should allow 
the plaintiff for the number thousand feet sawed by him at above 
price, provided the preponderance of the evidence shows that said 
sawing was done and the contract was made for said price. 

B. The court instructs the jury that a person 
has a right to bring a suit on account within five years after 

‘the account accrues due and the jury have no right to consider 
any reason which the plaintiff might have for putting off the 
bringing of the suit. 

Instructions one, two, and three, are bad for the reason 
that they single out the book account of the defendant in error 
and prominently call the attention of the jurors thereto. 
Instructions of this character have frequently been condemned 
by this court. 

Instruction number four is bad in that it eliminates 
the question of payment as a defense from the consideration of 


the jury. 
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Instruction number six is bad in thet it takes 
away from the plaintiff in orror the benefit of all 
circumstances proven which would indicate payment. 

Where the evidence is in direct conflict the jury 
should be accurately instructed as to the law. For the 
reasons above indicated the judgment of the County Court 
will be reversed and the cause remanded. 


Reversed and Remanded. 
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pinion Per Curiam 

E. This appeal brings before this court for »review 

the ruling of the circuit court of Macoupin county on a demurrer 

to a plea of the Statute of limitations to an amonded declaration | 

anc the entry of judamont that plaintiff take nothing hy his suit, 

= qn the first trial of the cause the plaintiff 

re coversd a judamont,2admt tam which was reversed and the cause 

remanded on an appeal to this court because the declaration cid 

bt state a cause of action end was inrufficient to support a judg- 
at evon after verdict. Hoxsey vs, St, louis & Springfieldy Ry 

Co. » 171 T1l. App. 109. ‘The original declaration on which the 

Case was first tried contains one count and is set forth in sub- 

tance in the former opinion. 

After the cause was reinstated in that courtpincm 
plaintiff on Septonber 24, 1912, which was more than two years 
Ubsequent to the time he was injured, amenced the declaration, by 
leave of court by inserting therein the averments , that electric- 
ity which was tho motive power by which defendant moved ite cars 
was applied on said cars by means of moveable trolley poles ate 
tached to said cars extending from the cars +o the trolley wire 
and moving undor seid wire whon in proper position; that the tele- 
phone wires of the Girard Telephone Company were attached to the 
poles of the defendant; that there was no trollpy guard or other 
: ice to prevent the telephone wires of the immk telephonon 
‘Company, co attached to the poles of defendant, from falling upon 
said trolley wire and so becoming charged with a dangoweus voltage 

of electricity, if the seme should become loose and broken; that a 
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slley pole on a car of defendant while approaching said telephone 
jumped and slipped from under seid trolley wire anc sprang 

yy avainst certain of said telepehone wires and the same then 

| there were broken and fell against said trolley wire and se 
‘became charged with a dangerous voltage of electricity otc. To 
the declaration as amended defendant fijed a plea of the general 
isme and a plea of the statute of limitation, The latter plea 
avers that the cause of action in said amended declaration is a 
new and different canse of action from that described in bhe orig» 
inal declaration, and that the cause of action x in the amended 
declaration accrued to plaintiff, if at all, more than two years 
“prior to the filing of the avenced declaration, The plaintiff filed 
@ demurrer to the piea of the statute of Limitation, which was 
‘overruled, and the plaintiff standing by his demurrer , judgment 
‘was rendered against him. 

The opinion in this case in the first appeal, on questions of 
law : 
and this court on this appeal. Roed va. West, 70 Ille, 479; Jack- 
gon vs, Gloss, 249 Ill. 388; Prentice vs, Crane, 249° Tll., 250. 

A declaration must aver sufficient facts from which the law 
will raise a duty owing from the defendant to the plaintiff and 
the failurp of she defendant to perform, that duty, McAndrews 

VWs. (0.1.58. & EB. RY. Co., 222, Ill. 232, The original opinion 

: after a review of the declaration states thatje "fhis declaration 


involved, cannot be reviewed and is binding on the parties 

















does not aver ahy facts from which the law will raise a duty owed 
‘from defendant to tho plaintiff, or axy neglect by defendant to 
‘perform any duty owaed by it to the plaintiff, nor is there any 
proof in the record that will supply or cure the omission to 
make the necessary averments in the declaration, and i+ clearly 
falls within the rule stated in the above canes and is thorofore 
insufficient +o systain a judgnont even after verdict", 

| The amended declaration avers that there was no trolley wire 
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pard to pravent the telephone wire when broken from coming in 
ontact with the trolley wire and that the trolley pole became 

, ached from the trolley wire and broke the telephone wire, where- 
Wy the telephone wire came in contact with the trolley wire and 
charged with a dangerous voltage of electricity, The oricinal 
slaration contains no statement or intimation of mu such facts 
rred in the asended declaration. 

A personal injury suit mst be started ~ithin two years after 
he occurrence of the accident causing the injury or it is barred 
y the statute of limitations. Where the suit is brought within 

prescribed time, and a declaration filed which does not state 
| pod cause of action, and an puonind declaration is filed which 
cod cause of action, or 
rc e first time states, a now end different cause of action, the 
ait is regarded as begun when the amended deblaration is filed 
i if more ~— two years have elapsed since the receipt of the 
—_ a pkey: the, statute presents a good defence, WeAndrews 
4 C.L.8. & E.RY.Uo.{Supra.); Klawiter ve, Jones, 219 T1ll., 626. | 
_ The original declaration havin; been held not to state a 
ause of action, the asended declaration filed more than two years 
| ; ber the accident and stating a new and different causa of ace 
ion is subject to the defonce of the statute of limitations. There 
no error in overruling the demurrer to the plea, 
The judguent is affirmede 
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Present: f 
Hon. Harry Higbee. Presiding Justice, j 
Fon. James C. McBride, Justice. % 


Hon. Thos. M. Harris, Justice. hp ll / r. 
A. C. MILLSPAUGH, Clerk. oer mMnSoPAYNE, Sheriff 


So 


\ And afterwards in pee after said March term, to-wit: bn the / _tt~ Reema eit), 
5 of Map, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
é OPINION in the words and figures following: 
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Roley Y¥right, 
Defendant in +rror, 
Error to the 
vs. . Circuit Court of 

. Williameon County. 
Chicago-Herrin Coal Company, 

a Corporation, { 

Plaintiff in Error. 


WeBride, ?.J. 

In @ trial had in the Circuit Court of Williamson County, 
the plaintifi recovered a judgment against the defendant for 
five hundred dollars, which it is sought by this appeal to 
reverse. 

The declaration alleges that between the first day of Jan 
wary, 1907, and the commencement of this suit that defendant 
mined and removed large quantities of cosl, towit, five thous- 
and tons, from beneath the land owned by plaintiff. To this 
declaration the defendant filed the ples of not guilty and als 
a special ples making a tender for the wronge done in the a- 
mount of 42.35. A trial was had and at the conclusion there@f 
the following sesiiax findings were submitted to the jury for 
ite determination: l1st.-What amount of coal, if any, defend- 
and mined and reuoved from plaintiff's land? To which the 
jury answered, “One thousend tons." 2nd. - What was a fair 
cash market value of the coal at the tor of the defendant's 
mine, where the market price of coal was determined at the time 
the coal w,s mined and removed from plaintiff's land’ To whieh 
answer was made, "Ninety-five cents per ton." i3rd.- What wae the 
total cost of transportation per ton for moving and transporting 
the coal from the place where it was mined down from the solid 
vein of coal on plaintiff's premises to the top of shaft of de- 
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fendant's mine, where the market price was determined? To whim 
answer was made, “Forty-five cents per ton." 

Counsel for appellant complain that the special findings and 
verdict of the jury is not sustained in two respects, one of 
which is that the cost of transporting the coal from where it was 
mined to the place where the market value was determined was too 
low. It will be observed that the fair cash market value fixed 
by the jury on board the cars was ninety-five vente per ton, and 
transportation forty-fige cents per ton, which left the value of 
the Goal, when shot down, fifty cents per ton. The testimony of 

defendant in error 
the witnesses for/apamaitax tends to show that the actual cost of 
transportation of the coal was forty-four cents, while the testi- 
mony of plaintiff in error is, that many elements in the expense 
of Sransportation were not considered by defendant's in error 
witnesses, and he contends that the actual cost of transportation 
is sixty-seven and four tenths cents per ton. iIn this particul- 
ar case we do not deem it necessary to determine whether the jury 
took into consideration all of the necessary elements of trans- 
portation or not as it will be observed that the plaintiff in er- 
rorin this case made a tender of fifty cents per ton as the val- 
ue of the coal when shot down, and the testimony of the witnesses 
of plaintiff in error shows that they stood ready and willing to 
pay the plaintiff fifty cents per ton, so that we think the jury 
were in this case at least warranted in finding the value of the 
coal when shot down to be fifty cents ser ton. 

The next contention of plaintiff in error is that the spec- 
ial finding of the jury that one thousand tons had been taken 
and removed from pl-intiff's land, and the verdict based upon this 
finding, was manifestly against the weight of the evidence. We 
are of the opinion that this special finding and the verdict is 
not sustained by the evidence in this case. lt appears from the 
evidence that when defendant in error concluded that plaintiffin 
error had been mining and removing coal from under his iand he 
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obtained permission to have a survey meade for the purpose of 
determining what amount, if any, had been removed by the plriat- 
aiff in error and employed P. B. Wilson, “ity engineer of Marion, 
Yllinois, with 6. A. Stanley, another civil and mining engineer, 
to assist him and they made a survey. Shortly thereafter the 
Plaintiff in error secured the services of Ralph Rollo, a civil 
engineer of Murphysboro, Illinois, to make this survey. It ap- 
pears from the.evidence that Kr. HKollo was a specialist in min- 
ing engineering 2nd had been employed by many mines in that vi- 
cinity in the performance of such work. That ¥r. Rollo made his 
eurvey after Wilson and Stanley had made their survey for de- 
fendant in error and while Wilson and Stanley found that the 
premises of plaintiff had been trespassed upon, Er. Rollo found 
that they had not, _ thereupon the three engineers got togeth- 
er and determined to review the work of surveying and make a 
joint survey and ascertain wherein the discrepancy existed be- 
abies the two surveys and determine if either one of them was 
correct. iI£ further appears from the evidence that these men 
were equipped with the modern improved instruments for surveying 
in mines and that the instrument used by them was a transit of 
the latest improved pattern, and in the use of this instrument 
it was testified, by the witnesses, thnt they did not encounter 
the difficulties that were liable to arise in the use of instru- 
ments used for surveying where they had to devend more or less 
upon the needle. it further appears that in the making of this 
joint eurvey that the former surveys were carefully checked and 
it Was ascertained by these men on the joint survey, which we 
think clearly appears to be the accurate survey, thet they found 
that only eighty-four and seven-tenths tons ef coal had been re- 
moved from beneath defendant's in error land. When the reeuit 
of this joint survey was reported te defendant in error he was 
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dissatisfied with it and obtained a man by the name of Hartin & 
to make s further survey. Wr. Martin, as he says himseif, had 
never done any surveying ig mines prior to this time; “In make 
ing thie survey I had the ordinary Yailroad transit; it had the 
) compass and needle transit and vaneer apparatus. It had a mag 
, netic needle; it is a Gurley transit I think, I am not sure. 
I have three and I don't know whieh I had with me." “At any rate 
_ I made this survey in this mine with the ordinary surveyor's £x 
transit; it hae a enguatie needle in it. I didn’t locate my 
lines by means of the magnetic needle but I used it for taking 
courses and in taking angles.” While upon the witness stand he 
did not give the mensurexents of the coal taken out upon thie 
land and said he could not then do so but that he had computed 
it from a pleat made and ‘that he estimated two thousand tons of 
coal had been removed from the land of defendant in error. The 
testimony of Wilson, Rolio and Fred %. Kichart, who was also a 
mining engineer, and who heard the evidence of Martin and the 
description of the apparatus used by him, is that you could not 
wake an accurate survey in 2 mine with the character of instru- 
ment used by Nr. Martin, for the reason that in a mine the water 
pipes, nit otuee. electric wires, rails, cars and other iron 
and steel objects that are in a mine are liable to attract the. 
needle one way or the other, and a slight deflection of the need- 
le will very materially affect the survey; and Rollo and “ilson 
in addition say, that the instrument used ani described by Mr. 
Martin was not of the character to produce correct results and 
this is not disputed by any one. It is true that fr. Martin says 
that he did not locate the lines by means of the needle but used 
it in taking courses and angles. 

The fact that Martin head never had any experience in mining 
engineering but had devoted his time exclusively to surveying on 
top of the ground, and the further fact that he used en instrument 

(4) 


Pa 
eS 
9 _ 

, 

, 
- 
My 
P} 
i}. 

i 

; 
° 

é& 
} 


MIE ae eben cea 


# oitick, to. oman, add. yo nem, beatosde, bam 2h, Atte -belistiaaasd 
bad ,Tieemid exyee.od a8, mitted. .2M.» .Yevrus. teddaut-«, okem ot 
_ phen ot" jents efit os tolsq sontm i, gnixevzue yaa, engh, xeyen 


old bod th jfhenesd beoxltax,vxenthzo-edt bed I, yevawe afdd gat 


~sa0, 0 bed $1. -audersqqe Fopnsy, bas, ¢tenezt. eLbeen, bus. exsquop 
- 99twe fon ms I, aimidt I tienstt yolrud.#, aide. iefbeen otten 
ofr vie $A". "9m ciiw, bat T dotdy wort 2'm0b. I bas. could, oyedt 
xt x'zoyoviwe. yrnnibro. ed? ddiw_ outm pict. at yovtue. aids -ebam.I 


w@ sisool t'abth I. ,dh nt elboom citougam.s est.t2. ;fisnext 


giided tol. $i beeu I. tud eLbeen ottongem edt. to ensem, vs wenkt 
od banis eeentiw edi coqgy efit’  ".eelgns. gotiss, ni. bas. getup 
eidd moqu tuo aeist Loo, edt. to ednaepzuenem ad eviy som.bbb 
betucmpe boiled tedd tud. 08, ob. madd. ton, biuoo, od, biee bap, hast 
to enot baseyodt owt betamttes on tady. bus cbam taLg e.mext.tt 
ei? ,zorte ai tashnsteb, io. bast, sds wort, beyones, aood., pad taos 
5. esis sew_odw. ,tisdein .¥ bexti bas offod ,aoeliy o, xanauteet 
edd bas niitel to. sonebive edt. drsed.odw. bus. .Feenigas, a 
tog blyos voy selt.ai. zmic.yd beas autsisaqs. oad To nottakzoneb 
-uttant to tetoatado add ditw enin s ai yevi1us eters, ag aieus 
teiew off enim oat teadt moassz edt. Tot, .ttzeil, oat xd. beey.tnag 
gort zedto bas. erso,,eiter. ,setiw oixtoele.,seqig xis, Regs 
odd foottts.of eldeil es ontu.s.ot.e1s.ted¢ atooide, teeta. bas 
-beoa edd. to,sottoeiteb.tdsife.n. bas, ,xedto od? 79..Xs¥ eno eLbesa 
nosti’ pne offol bas syevzve edt joetts yiletredsn.vzey. fiiwef 
tM xd bedéxoned. hs beev tuouvitent edd, teat .ype_ soli tbs, at 





.- a 


brs, ad Lyset. doexrtoo. equborg, of tetostado odd to. son,esy, attri 
ayes gigiell.2 A tede suit ei 31. .en0 yas xd botugets ton.et madd 
beau te elboen odd to eqgen yd eentl edt etspel tog, bib edad 
an) sBOLgas: bus goetu99 gutted ot dt 
aainia at sengizeqxe yas bad. avian bel. abjisa Jads wh 28Ec98T py con 
no gtiyovius..ot yleviaulexe emisaid. bataveb bed tus guizsentane 
snemuttant as beey ed tad¢ toat todtayt edd bas ,bavotg ostt to got 
(4) 





le tet at ee ei 


stir 


that could got be relied upon in making such a survey, we 

think at best makes the resulte cbtained by him at least un- 
certain. tthen three mining engineers experienced in the buai- 
néss, whose testimony appears to be fair, say that the meas- 
urements as made by *r. Martin are not reliable, and when it 
further appears that the engineers Wilson and Stanley first 
employed by defendant in error to make thie survey, together 
with the engineer Fello employed by pleintiff in error, after 
making their respective surveys and found a discrepancy to ex- 
ist between them, went over the survey together, checked their 
lines, stations and measurements and, as they say, secured an 
accurate survey and measurement and determined that there was 
‘only eighty-four and seven-tenths tons removed from plrintiffB's 
premises, we antiet permit a verdict to stand that takes the 
measurements of an inexperienced man andy ie an instrument not 
reliable in preference to the testimony of so many other mining 
engineers who had had experience and used what they claimed to 
be the latest improved and most accurate instruments for such 
work. it is said by covnsel for defendant in error that the 
witness Hich,rt tends to corroborate the theory of Martin with 
reference to this survey; We do not so understand his teatimo- 
ny. He said he knew nothing about the survey and the testimony 
referred to was simply with reference to what.was shown by a map 
that was made _— time ago but the map wae not in evidence and 


we do not regard statements of the witnese as being material. ae 
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Geer It is contended by counsel for defendant in error 
that as thie was a question of fact purely, that the verdict 
of the jury ought to be taken as declaring the proper resuit. 
This is true absolutely unless it appease from the evidence 
thet the verdict arrived at by the jury is manifestly against 
its weight. "The constitution, which provides that the right 
of trial by jury ae previously enjoyed shall remain inviolate, 
does not make the jury the finsl judges of the weight of evi- 
dence, ond if a verdict is manifestly against the weight of tk 
evidence it is the duty of the trial judge to set it aside and 
grant a new trial, and a failure to do so is error, for which 
a judgment must be reversed.” Donelson vs. ast St. L. B. RR. 
Co., 2355 111., 625; Loettker ve. Chi. City Hy. Co., 150 App.,69. 
The burden of proof to show the amount of coel removed from 
the land of defend.nt in error was upon the defendant in error. 
He sought to establish this by the testimony of an engineer in- 
experienced in the performance of this character of work, who ba 
made the examination with the character of instrument above de- 
scribed. ‘When we compare such testimony with the evidence of 
the witnesses of plaintiff in error, three of whom had knowledge 
and were engaged in the making of this special survey, and for b 
the purpose of ascertaining the difference between the survey 
of Wilson and Stanley and the one made by Rollo went over the 
work, checked it and used more modern instruments, which the tee- 
timony shows to be much better for this character of work,we do 
not hesitate to say that the verdiet of the jury was manifestly 
against the weight of the evidence and for that reason the court 
erred in not granting the motion of plaintiff in error for a new 


trial. The judgment is revergeed and cause remanded, 
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I, A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and a the seal of said Court 


at Mt. Vernon, this _/ ares 4 ATT AEDS day of Mav, 


Clerk of ee Appellate Court. 
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Hon. Harry Higbee. Presiding Justice. 
FHion. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 


A. C. MILLSPA UGE Clerk. W. S. PAYNE, Sheriff. 
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And afterwards in acation, after said March term, to- 
_of Mav, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and {figures following: 
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Term No. 22. Agenda No. 53. 
October Term, 1913. 


Builders 5 upply and ) 
Coal. ; 
“ Appellee, Appeal from the 2 
V8. City Court of 
East St. Louis. 
R. J. Eggmann, 
: Appellant. 

6 pinion by Higbee, J. 

On December 14, 1911, appellee, the Builders Supply and 
Coal Company, a corporation, filed a petition for mechanics lien 
in the sity court of East 5 t. Louis, to enforce such lien a- 
gainst the west half of lot 15 Audubon Place, Lansdowne, now a 
part of East St. Louis, Illinois, making KR. J. Zeguem, appellant, 
and Homer Crutchfield, defendants, Later James F. Moorehead and 
others filed a petition in the same court for the same purpose 
and subsequently the fast St. Louis Lumber Company filed a like 
petition. To these petitions additional defend-nts were after- 
wards added and a number of intervening petitions were filed by 
other claimants in said suite. At the September term, 1912,0f 
said court, the three suits were consolidated and referred to 
the master to take the proofs and report the same and hie find- 
ings. Objections were filedto the master's report, which being 
overruled, were later filed as exceptions on the final hearing, 
when a decree was entered. From the joint decree, three separ- 
ate appeals were taken, one by 4, J. Zggmann, appellant in this 
case, one by James F. Moorehead and one by the Hast Ste Louis 
Lunber Company. [Our attention in thie ease is confined to the 
Tggmann appeal. 

The matters for our setermination grow out of the following» 





._ Sante ant ny an shown by the proofs in the case.” On 





“hori 18, 1911, R. (+, xeggmann, T. P. Bggmann and Rorace J.Nggmann, 
were associated fiat: in the real estate business and in pur- 
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suance thereof bought vacanClots and built houses thereon, to 
be sold or rented. On that date they purchased vacant real es- 
tate which included that above described and gave a mortgage m 
the whole tract to William Urban for $1,675.00. On June 27, 
1912, when the amount due on the mortgage had been reduced to 
$875.00, the balance was paid to Urban and the note assigned to 
Horace J. Eggmann, who at the time of the trial held it as trutee 
for the firm. On July 1, 1911, the following contract was enter- 
ed into by appellant with Homer Crutchfield: 

| "East St.Louis, I11., July i, 1911. 

Thies is an agreement by and between Re J. Eggmann and Homer 
Crutchfield ase follows: The esid Crutchfield agrees to purchase 
the west one half of lot 15, Audubon place, Lansdowne, Kast St. 
“Levis, Ill., of the said R. J. Eggmann for the sum of six hundred 
dollars($600);: said amount of six hundred dollars to be taken 
eut of a loan for twenty five hundred dollars which said iggmann 
agrees to nake the said Crutchfield on a certain brick cottage 
as per plans submitted, same to be built on the above described 
lot, said house to be started within one week of this date and 
to be completed by “eptember 1, 1911. All expenses of loan and 
ingurance to be paid by Crutchfield. In case of shortage in funds, 
the said =ggmann agrees to take four hundred fifty dollars upon 
the completion of the loan and take back second mortgage for the 
gum of one hundred fifty dollars on the above described property. 
Hortgages are to be made by “rutchfield and wife and upen the 
completion of said mortgages said Crutchfield agrees to make deed 
to said %, J. Eggmann ae further security. It is agreed by and 
between the parties hereto that the net profits derived from the 
sale of this property or rental of same to be equally divided 
between the parties hereto. Nothing in this eontract shall be 
construed to affect any of the stipulations in mortgage to be 
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made. This agreement to remain in full force and effect for 
two yearsfrom this date and the said Eggmann is to collect all 
rents or monthly payments in case said property is rented or 
sold on monthly payments. WUoney so received are to take care 
of interest on mortgages and the payment of the said second 
mortgage should there be one, after which said money received 


ies to be equally divided between the parties hereto. 
R. J. Eggmann,* 


This contract wae not signed by “rutchfield, but he appears 
to have adopted the same as his own and proceeded to have the 
house provided for therein erected on the premises. He purchas- 
ed the necessary materials therefor, from appellee and cther 
dealers and wade contracts with mechanics for ite construction, 
which was done with the knowledge and consent of appellant. The 
work was visited several times a week by 7. P. Eggmann who tes- 
tified that he acted as agent for appeliant in that matter. Af- 
ter the house was substontially completed, it was discovered 
that the work and material were costing far in excess of the a- 
mount contemplated and further execution of the contrect was 
abandoned, Among the claims growing out of the matter which 
were unpaid, was one of appellee's for $154.26 for material used 
in the building and $59.35 for money advanced to pay for labor. 
There was also due and unpaid te J. Steinkopf the sum of $148.59 
for material furnished and labor done in plastering the houge, 
which account was purchased by and assignedto appellee by Stein- 
kopf and the assignment presented to and accepted by Crutchfield. 
Appellee furnished the last of the material for which he claims, 
on October 27, 1911, and his attorney testified that on November 
25, 1911, he served on appellant anotice addressed to appellant 
and Crutchfield, showing there was $303.00 due appellee. On 
December 14, 1911, appellee filed the petition above referred to 
to enforce a lien against said speaduae, stating that during the 
| (3) 





‘ 
+ 
; 
a 
% 
‘f 
j 
i” 





tin _ toetioe o. ot sk i are 


ap 20, dpsnet, #2 “wren kas geno at adnemueg vidtnom, x0, ataes 
erKs oist of ous bovieoet os Yonol .sdmesvyad wisteon a0, Shon 

_ Snoves bine sid to saestysg odd bas segagizom no, datesat to 

, bovioost enon bina dotdy tests ,eno ed oxedd biveds sgeyiton 
er ftasgte ETP TTES ME. SPER PORES EERO 28, ERE 


“emnGs bof Fee" [Lob TMotWLD Ye bonyts gon oi saab bat <°* wor 





_ 70% go0%29 baw sox wernoma anil ale 
| bine add boa steb eft morketasy Re 


eds aved of beboosotty ne’ Awo BET ea bane’ oct BAYjobib aie 8b ‘ 


eadotuq of .eseisexiy odt’ ny Besoors ntexbad Yor Bbiverg eavod 

gelse baw eeLisqan sett totetéad alnizedem ~taebsoon' att ‘be 

: noasout#enDD” asi tot wofnnrdsex ddiw eteatdnod ensu Bab coe 

edt: .dantcogen® ‘to sessed “baB eyhetworat Sag ‘ig kW Snb8" enw "Roty 

oo Leed ote ameaggt 24° Tye Steewos ebatd tatovia' padiany daw stow 
“th Jusstanr tail? at ganftfsqes tot thegs Gs pddsa ef Fads" bOLI 





“Boroveoaib enw $i b'telqaod Ulteitaasedie saw iainder“olg + see : 


-8 643 to seeoxe wi tet gittacs étew Laizetior bas’ “erbw ot Fads 


 gaw Soettnos edd To notfiosxe toddiu? Bits botatquedace “Fave 
Mota n8tGnm sit TS Fue gatwoty emiats sits “gadmA””. Hendoaade 


peas Lettesam yor 86 /08L¢ rot eesilsqqs to "end saw |bERGaw Srey 


| yaodel wok Yaq ef SSonevBe ysadd THE 8s. C86 oad garbinde sara 


QO. S018 Fo me eds qosstess ot of Hiadny bis “Sub Oke aw GxsdT 
* (sadod ond gntrsies tg at snob todsf bre psdaintut fatzetad Zot ; 


sidese “ed “ee flogie Oibengteds Bai ye teeadordq daw diiuodon dotite 

Sie ftvodied Yt bedqdoes ban ‘ot Beditondty dromiiginen ets “bold 48H 
asiels od iotde wot feftevan edt to feat edd dediatatst ‘eo ffeaga 

xodmevoW wo tend bebtizaes yertosyta eint baie SfLer .rs tesoro0 0 
fnalisqas of Séezeerhbs solitons ‘Sn flogqa a0 bevies’ ‘on water Gee 

oO .9efloqqs eub 00,208% eaw sredt guivodd \Bfeftdosurd bas 

of Sexteter svods Holttted sit bsft2 satfedds “tte” Of nodose 

edt gaizub tadf yotiate soatmutd bisa fantays wert és oils oe 

(e) 


é ¥ Pe 
i, cS 


month of July, 1911, Homer Crutchfield, applied to pditioner 

for terms on which petitioner would furnish building supplies, 
lime and cement to be installed in the building then being er 
ected on the property above described; that prices were given 
him and a contract agreed upon and material furnished to the 
amount of $362.20, an itemized statement of said bill being a&- 
fixed and attached to the petition and made a part of the same. 
It wae also alleged that appellant was the owner of the property 
and knowingly permitted Crutchfield to inprove it. The state- 
ment attached sets out in detail the material furnished amount- 
ing to $154.26, the several amounts of cash advanced by petition- 
er for labor amounting to $59.35 and the contract for material 
furnished and work done in plastering the house, amounting to 
$148.59 making a total of $362.20. The master in hie report found, 
among other things, that appellee gave aprfellant a legal sub-con- 
tractor'sa notice within sixty days after the last material was 
furhi shed; alao that appellant and Crutchfield were partners and 
that such notice was unnecessary; that appellee was entitled te 

' dts lien for material and the “teinkopf claim assigned to it, 

but was not entitled to the lien for $59.35 cash advanced by it; 
that Horace J. Eggmann held the mortgage assigned to him in trust 
for the firm and it should have been satisfied out of the pro- 
ceeds of the parts of the lot already sold; that the mechanics 
liens asked for were superior to any lten of said mortgage. On 
the finel hearing the court entered a decree finding that a suf- 
ficient notice had been given thet appellee was entitled to a lien 
for the amount found by the master and that the mortgage assigned 
to Horace J. Eggmann, trustee, had merged with the fee and the 
lien thereby become released. The decree sggenst to preceed on 
the theory that Crutchfield wesqontractor and that those who 
contracted with him were sub-contractore and that a sub-contract- 
or's notice was necessary but that as above stated, such notice 
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had been given in this case. 
Appellant contends that the proofs were too inconsistent 





with the petition and etatement attached thereto, to warrant 


) 

the court in entering the decree; that the claim for cash ad- 

vanced for labor included in appellee's petition and statement, 

was a fraud and defeated ite right to « lien for any amount; 
that appellee was a sub-contractor and the notice given by it 
was not properly signed and that there was not sufficient proof 
of its service or the delivery of the material claimed for; that 
in any event, appellee could only recover for the material fume 
ished and not for the “teinkopf bill for plastering assigned 
to it.} Reference to the written contract shows an arrangement 
whereby Crutchfield was to purchase the lot and improve the same 
by the erection of a brick cottage thereon; that agpeliant was _ 
to make Crutchfield a loan of $2,500.00 on the lot, improved by 
the cottage, out of which was to be paid the eum of $600.00 pur- 
chase money for the lot, with a provision that $150.00 of ssid 
last mentioned sum might, if neceseary, be used for the comple- 
tion of the building and a second mortgage taken by appellant 

‘ therefor; that the net profits which might be derived from the 
sale of the property, should be equally divided between the parte 
ies; that the agreement was to remain in force two years and 
appellant was to collect all rents or monthly payments in case 
of a sale, and use the money so received to pay the interest on 
the mortgages and liquidate the second mortgage. it does not 
appear from the contract that Crutehfield was employed by appel- 
lant to construct the house for him or that there wae to be any 
joint ownership of the property iteelf by appellant and Crutch- 
field. Crutchfield Wae apparently to furnish all the funds ne- 
cessary to build the cottage, which were to be/paia to him out 
of the loan of $2,500.00 to be made by appeliant. Appellant was 
(5) 
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also to be paid for the lot out of the money borrowed or in case 
there was not sufficient in that fund to take a second mortgage 
to the extent of $150.00. The intention of the pontwat plainly 
was that appellant should part with his title for which he was 





to be fully compensated and that Grutehfield should become the 
ewner thereof, but as a matter of fact appellant ‘never conveyed 
the title to Crutdhfield. 

The law in making a distinction between contractors and 
sub-contractors and providing that notice should be served on 
the owner by the sub-contractor within a limited time, intended 
not alone to protect the sub-contractor but also the owner who 
might when notified keep what was due the sub-contractor from 
the amount due the contractor, but in this case there was noth- 
ing due Crutchfield from appellant and therefore a notice would 
have availed nothing and the reason for the law failed. There 
was no contract by which Crutehfield wasto build the hovse or 
furnish work and material for appellant and therefore he would 
not properly be a contractor within the meaning of the lien 
statute, and appellee and others who contracted directly with 
him for furnishing labor and materixl were the principal con- 
tractors and not gub-coutsactors. A notice from appellee as 
sub-contractor was therefore not necessary in this case,although 
the proof seems to be sufficient to sustain the clsim thet prep- 
er notice wae given within the sixty days required by statute. 

The fact that the legal titie toe the premises remained vest- 
‘et in appellant, will not avail him in his defense made hére, 
as section one of the lien statute provides that, any one who 
shall by any contract, express or implied, with one whom the 
owner han authorized or knowingly permitted to contract for the 
improvenent of or to improve his premises, furnish labor or mat- 
erials thereform, shall be entitled to a lien upon said premises 
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for such labor and materials. 

in regard to Steinkopf’s claim for material and work done 
in plastering the house on the premises in queetion, which wes 
assigned to appellee, the proof showed thet the material was 
bargained for and delivered and that “rutchfield accepted the 


| assignment of the claim. Under these circumstances appellant 


could not be heard to object as the statute provides that "All 
liens or ¢laimwe for lien which may arise of acerue under the 
terms of this act, shali be assignable, and proceedings te en- 
force such liens or claims for lien, may be maintained by and 
in the mame of the assignee, who shall haye as full and complete 
power to enforce the same, as if such proceedings were taken xu 
under the provisions of thie «0%, by and in the name of the lien 
Claimant." Hevy.Stat.chap.62,sec. 22. The petition was not as 
complete and exact as it might properly have been made yet there 
was no such yeariance between it and the proofs as ought to affect 
the decree in thie case. While the wilful and fraudulent filigg 
of a claim for an excessive amount, may under some circumstances 
defeat the allowance of the lien (Marsh v, Miek 159 111. App.399), 
yet the fact that appellee included in its statement money advamc- 
ed for labor performed upon the premises in question,does not ap- 
pear to us to show any fraud wae committed or contemplated by ap- 
pellee, nor does it tend to defeat its right to « lien for the 
amount to which it is entitled. 

The proofs showed that appelhamt furnished the material ac 
Claimed by him and that the same went into the construction of the 
cottage in question and that he paid Steinkepf for the plaster- 


ex's bill which was assigned to him and that he is entitledto the 


lien he asked for. It appears from the record in this case that 

S. P. Crump for himeelf and as assignee of %. FF. Yayne filed an 

intervening petition to the petition of the Rast 5 t.louis Lunber 

Co. setting forth claims of said parties ageinet said premises 
(7) 
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for labor performed by them in connection with the erection of 
eaid building. in the decree the court below sustained the 
Claim of said Crump for $31.40 and the claim of said Wayne for 
$30.00 and orderedthat the same de liens upon said premises 
for said respective amounts. it is doubtful whether appellant 
Raguann, hes properly prayed for of perfected an appeel from 
eaid decree so far as it concerns the allowance of the said x 
liens in favor of Crump and Wayne, but waiving this question 
and assuming that the appeal is in all reepects regular as af- 
feeting said parties, we have considered the cbjections raised 
by appelient in regerd te the allowance of sid liens and have 
concluded that they are fully covered by what is above said 

. @oncerning the claim of Builders Supply and “onl Company, and 
that said liens should be sustained. 

The decree of the court below in eo far as it affects the 
rights of the Builéers Supply and Coal Company, &. P,C-runp 
and H, FP. Wayne ie affirmed. 

ALLimmed. 
GAGE A Ltd bebebdide 


(Not te be reported in full.) 
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James ¥, Koorehead, 
. 


| Appellant, 
ve. Appeal from the 
R. J. Eggmann, =e. ietons meet Bs, Louis. 
ition A 


Opinion by Higbee, Je 
The cases of Builders Supply and “onl Company against R.J. 
— Kggmann and others, James ¥. Moorehead and others agsinst same 
and East St. Louis Lusber Company against same, all mechanies 
lienxz cases against the same property and pending in the city 
court of East St. Louis, were on motion of counsel for the de- 
fendant, R. J. Eggmann, at the September term, 1911, of waia 
court, consolidated and tried as one case. From the joint de- 
cree so entered three separate appeals were taken to this court. 
Said R. J. Eggmann appealed from the decree so far as it found 
in favor of the Builders Supply and Coal Company, while J. F. 
Moorchead and the East St. Louis Lumber Company appealed because 
the court, by its decree, refused to sustain their claimsof liens 
upon the premises. The first mentioned of these appeals entitled 
Builders Supply and Cosl Company, appellee against K.J. BE ggmann, 
appellant, involving important facts and questions of law that 
are involved in all said cases, has been reviewed by this court 
at the present term and reference may be had to the opinion filed 
therein for a statement of the essential facts involved and the 
conc iusions of this court as to the law governing the same. 

In the decree in the consolidated cases, the court found 
that James ?. Moorehead, the appellant here, contracted with 
Homer Crutehfield to do certain plumbing work and furnish certain 
materials for the improvements then being made by — Crutehfield | 
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on the premises in question and that appellant furnished said 
labor and materials in and about the performance of his said 
contract, together with certain extra material and labor, amour 
ing to the sum of $203.00; that he completed his contract on 
Septender 9, 1911, and served a sub-contractor's notice on ".J. 
Eggmann theowner of the premises on the 28th day of November, 
1911; that he was entitled to recover from Crutchfield said cum 
of $2035.00 but was not entitled te a lien on said premises for 
gaid clein. . The court therefore ordered that appelient's bill 
be dismissed for want of equity and that he pay a certain share 
of the costs to be determined in a manner provided for by decree, 

The decree was based on the theory that Crutchfield was the 
principal contractor and that the parties furnishing the work and 
supplies were sub-contractors and that appellant Heorehead had 
failed to serve notice as a sub-contractor upon appellee Eggmann 
within 60 days after he had completed his contract. Appellant 
contended below and in thie court, that his contract was not com- 
pleted until sometime in November, when he claims Crutchfield re- 
quired him to do certain extra work in draining the pipes and 
fixtares #0 that they would not freeze. 

The proofs show that the labor and materials claimed for w 
appellant were furnished for the building and the value of the 
same, as fixed by him, is not disputed. In our opinion filed in 
the case of the Builders Supply and Coal Company against Eggmann 
above referredto, we discussed the question as to whether Crutch- 
field was to be considered the original contractor for the build- 
ing of the cottage on the premises in question and decided that 
he was not and further held that those who, like appellant in 
this case, made contracts with Crutchfield for furnishing mater- 
ials and labor, were to be considered as contractorsand not as 
sub-contractors and that therefore it was not necessary for any 

(2) 





ae 


ATOR A be Nie SEY 5 


inn ow 


er SR ae ee 


biew ‘boris tet#® Yaciieqqs ted? baa sotteoup at asetiery’ re 
biss atd to sonemzotrey ect? ¢00¥e bie nb eisizetem bas rodal 


- dsroma ,xodal han Islistcsm stéxe alssr90 djiw toddegod .tootda00 | 


of 
no Saatineos atd botelqmes est todd :00.c088 Yo abe oad 08 gmt : 
.U. no onktom e'rotostiace-dus © beytee bie [Let ,¢ teduetges 


tedwovok To yah, ag. aid, ie" aoe twa odd To tenwoeds anasiggt 4 


mua bise bLsridosuxo hibtYt xevooer of bolsiins waw OH’ tad?" wis | 
ot sseinoxg bias no atl « of beltt?ne ton sew sud 00.E088 20 


{Lid e’tuslieque stadt betebi] stotereds gavoo ei? . .mialo oad a 





alice ties 8 yeq od feds bas utiupd re dahw ror | ath 
sbetoob Ye rot bobivorg bua «ni hontxredsb od o}° eS has 2 
oft Ww bite teaeSiAD bch OEM Gis nb Bibs abe He 


bas Sow ei ghtlietiait weirreg bid Yods" bas roddntdad. ates | 


bait iabioxdont”tnaltonga deud bas etedoatines due oxbw wbltaGie 


neenyyt eotisaas Hogi 1skthhwie’ BTR oping h Pe teat Jo tuo. = 


tairteqqA *.2énxgndd abi bedetqubo sat of Loita ayeb 08° ate 
-a08' fol abw Yonx$hbo eth’ $203" «08! abit” ‘ak wbeased saan 
ok Bibttiobuk> Gukale” bi modu” toduovel ai saldemon  thdiw bedets 
‘Bib a5Q2g° odd gniniash at drow anexd aibdies Jud 83 mld’ hones 
Site ,¥meawey tie) One 5h Ky as 2 owe b gads it Io to zove% i 

w Goo" néatate Grhdaedaa baa Sodar bas “dead 6 Gallas rE 
°° hg 96" badbe hae Bad GMB Ibe” BAY" HSx- REAR whe SEEDS 








‘HitinIgET tentage® yanqito 09 theS baa Ytaded axebriue baa Sano oitt 
-dogie> todtbaw' OF be HoLFeoup’ S43 beeeddalh atc ee ae 
-pitud edt 40% s6f%0nt}n00 tentgizo’ add epaignied od of aaw ‘itt 
“$ads bebtobe bas nolveedp AY” abe tad2g’ bad no egesdoo ed? to 
ab Faat Peqqh” cbt” bw bhodd Sandd plod sed?au% bas “ai 
totam gaideingdt 46% Brattaddind adiw’ a¥Sex$a0d sham \oeso sids 
ak Jom baRetosoaxthed ba barsbiends ed ot ‘oxew (ode! baa efst 
Use ‘not prance ton ‘aw ‘i ‘g¥0texsdd $843 Bab exéson4dno on due 


> frow moidauig ¢sj"" teo ab a2 bieltdotasd teaok 


ry wre 





uted aed? stoeneveromt edd tet alabretan 


My 
= 


“at bofhy adtntjo#be at TBedeGNEE 908'G2° ana YS" bexit a" anit 4 


4 





one of them to give the notice required by the statute of sub- 
contractors, within 60 days from the completion of the work. 
What ig ssid in thet opinion upon this question, is equally ap- 
plicable here and must be held to apply to this case and need 
mot be repeated. The petition in thie case while not stating 
that appéllant was « sub-contractor, proceeds on the theory that 
Crutchfield was the origin=1 contractor and alleges that a sub- 
contractor's lien had been served by appellant upon appellee 
Eggmann as the owner of the property. ‘The question is raised 
therefore as to whether there was a variance between the allega- 
tions and the proofe, in considering this question it should be 
bere in mind that there were several petitions presented and thgy 
were all consolidated in one suit and it therefore became neces 
Sary for the court to determine the rights of all the parties 
at one and the same hearing. 

In Springer v. Kroeschell, 59 111. App., 434 ( Aff. 161 111, 
358) the court says, "It is settled that the proper course of 
practice is to consolidate all pending petitions fer mechanic's 
liens against the same premises in order that there way be but 
one decree and one sale, and it is not 2% all essential to the 
integrity of the decree that the various claimants for liens 
should state the ownership of the premises to be the same,nor 
that they should state that they contracted with the same person 
as, OF aS Claiming to be, owners of the premises. The interest 
that the person contracted with has in the premises is what is 
liable to the lien, and may be sold to satisfy the lien,and the 
proof determines what that is; and it may not be the same as to 
each lien caaimant." 

in Thielman vy. Carr, 75 I11., 385, the opinion in the dis- 
cussion of a similar principle stated: "The statute requires all 
persons in interest to be brought before the court, aud not to 
(3) . 
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make a final order until all are heard, and to distribute the 
fund anlong ‘the oltinants in proportion to their cleins.... The 
right 19 cast wy ‘thd statute Upon the parties, and when brought 
Before the court they; like parties ‘to a vill for an account, 
all béedome actors, When one Lien holder han filed his netition 
(te subject ‘the property tothe payment of his claim, it ie a — 
proseeding ‘to subject the property ne a fund, not only for the 
satisfaction of hie om Lien, but for all etter Liens enuserat- 
64M the vtatuteyoTt from that time forward decones a fund for 
distribution nmorg the Tien holders." While these cases were 
decided under ‘2 former statute the same rensoning applice to the 
present statute whieh is essentially similar to the statute re- 
férred to in this regard, and the same doctrine is approved in 
Shields vy. Sorg, 129 T1l. App.,266. — appellant, to be an ox- 
Lol 07+ would appear from these enses to ‘be ‘the ‘theory of the 
Daw tat when & lpetition has been filed, under whieh ‘the props’ 
erty in question can be subjected to the lien of those furnish- 
ing labor of material for improvement thereon, that all parties 
having eimilar ‘cldine may present them ‘to the court to be heard 
at ‘the ‘same time and that the court having jurisdiction of thé 
proverty usw fund) wil) direct ‘the satisfaction not only of the 
Q66t GF the original petitioner or claimant but also that of the 
other claimants whose plates have been presented and that dis- 
erepancies and irregularities in the petitions or answers pre- 
es _ B corgren . “a ae 2 a provided the substance 
of the claim is set forth in ‘some one or more ef the petitions 
presenting such claims. in this case when the Builders Supply 
and Coal Company filed its petition against appellee the matters 
alleged were, as appears from our opinion in that case, sufficient 
to enable it to establish its claim thereunder. Appellant Moore- 
head maght have filed an answer to that petition and set up his 
(4) 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same be- 


ing the 24th day of March, in the vear of our Lord, one thousand nine hundted and fourteen. 


Present: 
Hon. Harry Higbee. Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 
A. C. MILLSPAUGH, Clerk. . . S. PAYNE, Sheriff: 
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Term HO. 28. ; Agenda Ho. 95. 
October Term, 1913. 


Bast St. Louis Lumber ) 
Company, ) 
Appellant, 
Appeal from the 
V8. City Court of 
; } East St. Louis. 
J. ggmann, 
Appellee. ) 


Opinion by Higbee, J. 





This is one of three appeals from a decree entered in the 
sity court of Last St. Louis, upen petitions filed therein, to 
enforce a mechanics lien for labor and material furnished in the 
construction of a cottage erected on a lot in Audubon jisce, Lanse 
downe, an addition to entdl eity. The other quits in both of which 
opiniogs are filed, at the present term of this court, are Duild- 
ers Supply and Coal Company against ‘ggwann and boorehead sgainst 
the sane and in these opinions, will be found a full statement of 
the facts leading up to the construction of the cottage, the fil- 
ing of the petitions and our views as to the questions of law, 
concerning the transaction. ~ 
' The appellant in this case, East St. louis lumber Company, 
claimed a lien for lumber and mill work furnished on its contract 
with Crutchfield and made proof of its claim, but the court below 
found against it upon the theory that it was » sub-contractor and 
had not filed the notice of its léen required by law. A reference 
to our opinions in the other cases above referred to, wiil show 
that we are of opinion appellant and the other parties who furn- 
ished labor and material for the construction of the cottage in 
Guestion, were not sub-contractors but criginal contractors and 
that therefore tiie notice provided to be given by sub-contractors, 
Was not required of then. 
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it. was claimedby appellee that the last of the material 
under this contract, was furnished on September 15, 1911l,and 
thet therefore the notice as sub-contractor, which was served 

by appellisnt upon appellee on December 2, 1911, was not given 

in time to eomply with the lew. Ye are of opinion, however, that 
the proofs show, as found by the mester, that material was de- 
livered on the premises by appellant, ns late as Jenuary 20,1912. 
This suit was commenced February 16, 1912, and was therefore well 
within the time required within whieh an original contractor ng 
bring suit to enforce his lien. 

It was also claimed by appellee and that view was apper- 
ently .depted by the court below, thst the notice served on ap- 
pellee and set ovt in appellant's petition, as a part thereof, 
claimed a balance of $815.13 when the amount should have been 
£654.66; that this excess in the claim constitutes a fraud in 
law which made the whole claim nugsatery and void as against the 
owner. It appeared on the vroofs that appellant had advanced 
some $160.47 to Crutchfield in the course of the work to pay 
mechanics and laborers working on the building and that, thinkig 
he had a right to include the amount so paid in his claim for 
iéén, he did so and that there was no attempt whatever on its 
part to perpetmate any fraud. 

Seetion 7 of the Neehanic&' lien law provides in reference 
to liens of this character “no such lien shall be defeated to the 
proper amount thereof, because of an errer or over chargeing on 
the part of any person claiming «= lien therefor, under this act, 
unless it shall be shown that such error or over charge is made 
with intent to defraud.” See also authorities cited in Foore- 
head vs. Eggmann, Supra. As there was no proof of fraud on the 
part of appellont in this regard, the lien for the amount right- 
fully due him cannot be defeated by reason of the erroneous item 
contained in the notice and petition. 
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Under the procfs in this case the court below sheuld have 
sustained the lien claimed by appellant and as it failed te do 
go that portion of the decree in this case which relates to 
appellant's claim, will be reversed and the cause remanded for 
further proceedings in conformity with this opinion. 

Reversed and Remanded, 
LELILELE FIRRDRIRIGS- 


(Not to be reported in full.) 
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I A.C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in my Office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 

at Mt. Vernon, this. Lat ae nee eee oe day of Mav, 








Clerk of the a Court. 
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in the month of March in the vear of our Lord, one thousand nine hundred @nd fourteen, the same 


being the 24th doy of March, in the vear of our Lord, one thousand nine, hundied.and fourteen. 
ue B55 


Present: a / 
Hon. James C. McBride, Justice. 


Fon. Thos. M. Farris; Justice. 
A. C. MILLSPAUGH, Clerk. 


Hon. Harry Higbee, Presiding Justice. ff ‘ 
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And afterwards in Vacation, after said March term, to-wit: On the_ pf 5 rz Lr __ day 
of July, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: / 
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Term Ho. 44. Agenda No. 37. 
March Term, A. D. 1914. 


Rama Belle Christian, 
Administratrix, 
Appellant, 
vs. Appeal from Bond.County 
Circuit Court. 
Meivin CC. Heuter, 


Appellee. 


Opinion by Higbee, P.J. 

On Barch 4, 1912, George W. Christian, who was then en- 
gaged in operating a store at Greenville, Illinois, in partner- 
ship with Helvin ©. Eeuter, died, and shortly after his death, 
Euma Belle Christian, his widow, was sppointed administratrix 
of his estate and duly qualified as such. On Mareh 16, 1912, t 
the surviving partner filed his inventory of the partnership as- 
sets in said estate and thereafter closed out the stock, part 
at retail and the rest together in one scle. I1n December,1912, 
the administratrix filed a petition for a citation against ap- 
pellee, asking that he be cited to show to the court what he had 
done towards settling the partnership and to give an account of 
its assets. Appellee anewered the petition and afterwarde made 
his report, showing the emounts received and the amounts paid 
out, from whieh it appeared thet he had paid out $372,04 in ex- 
cess of hie receipts. Bupeptéens were filed by the administra- 
trix to hie repert and upon the hearing the petition for cita- 
tion was dismissed by the court. The administratrix appealed 
from the order dismissing the petition, claiming that the ob- 
jeetions to appellee's report should have been sustained. 

: The most important matter referred to in appellent's ob- 
jections and in dispute between the parties, grew out of the 


-VEé .oH sbhmegA odd ok mreT 
-5feL .cd .A ,wteT dows 


Pix ,~aeitetidd effem smrci 
‘etteinimba 
Jnallegga 
Yiawod.baod mort LseqqéA av 


-t1y09 givorld 
~todueKH .o miviex 


-selloqga 


-L.2 ,sodgih yd moint¢d 
-19 sods eaw odw ,anigetxuid .W egtosd ,SiefL ,4 dotwsiin® _ 
~tentisg mt ,eiomifil ,ellivnset) ts etote a gutitateqo al begsy 
Steed aid tette yftrode bas ,beth ,retueH .0 miviell déiw qide 
xtuvetteinimbs betatoqgs esw ,wobiw etd ,msttet«aid effei emai 
4 \S£@f ,af dots n0 .cowe an beitiieyp yLub bas states aid to 
-as qitlatentisg edi to yrofmevai aid beltt seaixeq gnivivive eds 
tisq ,foota edt guo besofo 1t9e¢tsotedt baa otstee bine ai etea 
-Si@L,tedmecs@ mi .aiss emo ait sensegot teot edt bne Lister ts 
-qs tenieges notéstio 2 tot molsiteq a belit xittatiaintiobs edt 
bed od Jsdw Sauce edt of wode of bettos ed of Sacdt guides ,solieq 
to dnveces as evig of bas qieteattaq edd gnifitoa ebtewos emod 
eben sbiswiette bas acisiteg sd3 betewans selLleqgé .eteces att 
bteq stayome edt bas beytoost estinuoms edt gatwoda ,si0oqe1t sid 
-xo at bO,S{é¢ tuo bisq bed od Sedt betseqqs #i doitdw mort ,évo 


-attetaimbs edd yd belit stew enoltqooxd .edqieoes sid To 3899 
-etio tot sotiiteg edt gnitesd ed? moqu ban steqet eid of xint 


belseqqe xitsettetnimbs efT .ttwoo eft yd boeeimetd sew nott 
-do oft Sedt gatmisto ,sottiteg edt gnteaimeiS t6obto ed? mort 

-benistaue aeed eved bluode troget e'solleqqs of enoksset, 
-do ea'tnsifeqqs at ot bertetet tottem *tastioqmi Jeom odT j 
ei to tuo werg ,esitisq edt soowted eduqeth al das anoliios, 


~ 





i _ == 4 Vaaten vol ate 


tae 


following facts: On January 29, 1912, the firm of Christian & 
Eueter gave a partnership note to the State Bank of Hoiles and 
Sons for $1,700.00, due thirty days after date, with seven per 
cent interest per annum from maturity. The note, including a 
power of atterney, was signed by the firm name of Christian and 
Keuter and below the partnership meme were the names of Ceorge 
W. Christian and &. C. Keuter, the individual partners. ©n 
April 25, 1912, a jucgment by confession was taken on this note 
against appellee, Melvin ©. Heuter, for $1718.84 and costs. On 
June 14, 1912, out of the woney received by appellee 22 sur- 
viving partner of said firm he paid $1131.02 on the note and 
took from the banking firm the following agreement: 

$1,132.02. Greenville, Ill.,June 14,1912. 
Whereas, it is represented te the undersigned by ¥. C. Heuter, 
surviving partner of the firm of Christien & Heuter, that the 
total asrets of said copartnerehip estate, upon a careful esti- 
mate, are equal “toKGte per cent of the total indebtedness of 
said copartnership, and whereas the undersigned hold a judgment 
in the circuit court of Bond County, Illinois, by corfesaion, 
against the seid copartnership, which asid judgment wee entered 
on er about the 25th day of April, A. D. 1912, and it is desir- 
ous on the part of the enid surviving partner, that the under- 
signed receive and accept 65 rdf cent ef said judgment in set- 
tlement thereof at this time. Now, therefore, in consideration 
of the premises, and the payment by seid surviving pertner of 
the said sum of eleven hundred and thirty-one and 2 one hun- 
dredths ($1,137.02) the undersigned does hereby enter a release 
of said judgment, provided and conditioned, however, that if up- 
on finel settlement ef said copartnership estate there should 
be a surplus remaining »f in the hands of said surviving part- 
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nex, available for the payment of debts owing by the said co- 
partnership, then in that event said surplus so remainign, if 
any, is to be applied upon the uapaid peianeatiie the under- 
signed, 
(Signed } State Bank of Hoiles & Sons, 
By U. B. Hoyles, Cashier." 

It appears from appellee's report that he received as 
assets of the partnership, $3569.87 and paid out Gor other 
debts than the balance on said uote, $3132.51, leaving a sur- 
plus in his hands of $237.36; that om OCetober 26, 1912, he al- 
so paid gaid State Bank of Hoiles & Sons the sum of $609.40 
in full-of said judgment, making the total amount paid out vy 
lhnimg $5741.91, whieh required $572.04 more tuan the amount of 
the assets collected by him.) it is the contention of appeliast 
“that the partnerchip note having been reduced te judgment against 
appellee alone, the indebteduess expressed in the note, merged 
inte the judgment and thereafter was not 4 claim against the 
partnership, but an individual debt of Heuter which could not 
be paid out of the firs assets. With this theory of appellant 
we do not agree. Section 88 of Chap. 3 of cur Kevised Statutes, 
provides, thats the surviving partner shall have the right to 
coatinue in possession of the effects of the partnership, pzy 
its debts out of the same and settle ite business and to pro- 
eeed thereto without delay, and shall account with the admin- 
istrator and pay over such balances as way from time to time 
have been payable to the latter in the right ef his intestate. 
it £. bei the duty of appellee, under the statute, to & 
take charge of the property of the partnership, collect its 
deste and pay the partnership debts. There is ae contention 
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but thet the note in question was a partnership debt and was 
given during the life of both parties. After the death of 
Christian, appellee represented the partnership and the judg- 
ment on the note for the partnership debt, was properly taken 
by virtue of the confession contained therein against him. Up- 
on that judgment an execution would have been properly issued 
and levied upon the partnership preperty. Bauer Grocery Co. v. 
MeKee Shoe Co,, 87 Ill. App., 434. 

it ie claimed by appeliant that appellee continued to 
carry on the business and that he had no right to do so. We 
find from the proofs however, that no business was done by 
him other than selling the firm property and collecting the 
accounts. He sold the goodsfor a short time, not to exceed 
sixty days, at retail and then sold the balance in gross and 
nothing appears to show that this course was not for the best 
interests of the partnership. The contract made by appellee 
with the Hoiles bank was a reasonable one which he had a right 
te make. Under it he could properly pay any surplus remaining 
in his hands ayailablie for the payment of copartnership debté, 
necessary to discharge the judgment of the bank in full. ‘The 
fact that appellee paid $372,04 more on the debts of the fix, 
including the bank note, than came to his hands as assets,can- 
not properly concern or be objected to by appellant, as no claim 
for any part thereof appears to have been allowed, even if it 
can be properly said to have been made, against appellant as aé- 
_ministratrix of said estate. 

‘Im this connection it is insisted that the payment made 
to the bank of the balence of their debt after they had receipted 
for 65 per cent, was a fraud perpetrated upon the creditors and 
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that the widow of the deceased, being a creditor of her hus- 
bend's estate, hae been defrauded in that transaction. But 
no creditor of the ectate was entitled to any part of the 
partnership assets until the debts of the partnership were 
paid. The contract was simply to pay 2 debt of@ the partner- 
ship and ag we have seen, the payment was made in accordance 
with the law as well as good business and personal integrity. 
Appel tie Dieine there were discrepancies in some of the sn 
emaller items of the account filed by appellee, but the evi- 
dence does not appear to clearly sustain that claim. We find 
from the record that appellee hag fairly accounted for the 
partnership assets and the funds derived therefrom seem to 
have been properly expended. The order of the court below 
dismissing the petition for citation against appellee, will 
therefore be aifirmed. 
Affirmed. 
eet ih eee the | 
(Not to be reported in full.) 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 

State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mp office. 

IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 
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Allie Webb, Administretrix, } 
Appellee, 

ve Appeal from St. Clair. 
A. A. Hunt, 
Appellant. } 


Opinion by Higbee,?.J. 

, This is 2 suit in asswapsit brought by Allie Webb, ad- 
ministratrix of the estate of Heese Webb, deceased for $300 
alleged to have been received for said estate by A.A.Hunt, 
appellent. At the conclusion of all the evidence, the court 
instructed the jury to return a verdict for appellee for $293, 
and the jary heving fone 30, judgment was entered on the verdicy 
for thet amount. <Appellent compleins here that the court erred 
in directing a verdict for the administratrix for said amount 
&s under the proofs she was not entitled to recover. | 

The following faets were shown »y the proofs: On Heb- 
ruary 17,1913, Reese Webb was killed by hia wife Allie Webb in 
self defense. At the time of his death, deceased was © partner 
with Ike Williams in running ® saloon in “ast St.Louis. Short- 
ly afterwards Allie ‘ebb called upon appellant, who was an 
attorney in regard to settling her hmsband's estate. He advised 
her it sould be settled without going into court and she BxS 
employed him to look after the mtter. After consultetion with 
Williams and his client appellant seld the interest Yebb hed 
held in the saloon to his partner Ike Williams for $300 and treat 
smount wes paid over to him. It else appeared that appellant 
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waned ved @ pair of diamond ear rings and a toilet set, the 
former of which she said were worth §25 and the latter $9, 

but ageinst which there was e deht of $18.50. Appellee 

called upon appellant several times for the ®300, but the 
latter refused to pay the whole amount, claiming he wes to 
deduct therefrom $100 for attorney's fees, end also pay the 
funeral expenses of the deceased and 37 to one MeCullough. 
Afterwards she took out letésrs of edministration on her 
lmsband's estate and brought this suit 60 recover the $300 
paid appellant for her husband's interest in the pertnership. 
There was a Gonflict in the testimony as to the emount to be 
paid as attorney's fees, and alse as to whether appellee egreod 
thet the sane should be deducted from the $300, Appellant 
also testified he hed paid $50 on the undertaker's bill, by 
giving the firm of undertakers credit for that anount on the 
bill he held against then, end bed paid NeCullongh's bill of 
$7, whichletter apnerrs to have been allowe? him hy the veréict 
ef the jury. 

There wes no plea of set off Tiiei and such matters as 
otherwise might be the subject of set off or coumterclain, 
could not be availed of by eppellant in this suit in any event. 
Whatever the personal agreement mey have heen hetween Allie Webb 
and appellant concerning the fee to be pmid by her to him, thet 
agreement could not bind her as administratriz of the estete. 
Upon the eppointment of Allie Webb, as administretrix, the 
title to the personal property of her deceased husband vested 
in her, &5 such administratrix, eat once by operation of lew. 
She could not personally in her own name bring suit egainst 
eppellant or any one else for the property which had belonged 
to the deceased but the right of recovery was in the edministra- 
trix elone, and she held the title te the preperty for — 
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distribution among those entitied thereto under the law. 
Thornton v. Mehring 117, 211.55. 

Appellant insists that even in her official capacity as 
administratrix, appellee cannot sue him but must first compel 
an accounting by the surviving partner. “e do not consider 
this position well founded for the reason thst appellant under- 
took to settle with the surviving partner for the interest of 
the deceased in the business and received money therefor and 
@ppellee as administratrix is willing to abide by that settle- 
ment and take the money received by eppellent as the interest 
of said estate in the vartnership instead of compelling an 
acccunting by law or otherwise by the surviving partner. Whet- 
ever other rights appellee mey have es administratrix, the fact 
remains that #8 appellent received money belonging *to the estate 
of her deceased husband, she has the right as administretrix 
to sue him and recover the amount of the same for the estate. 

The court below properly direeteé the jury to find the 
issues for appellee and the judgment, based on the verdict, 
returned in compliance with such order, will be affirmed. 

Jets eensawees Affirmed. 


{Het to be reported in full). 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY eee T have set my hand and affixed the seal of said Court 
day of July, 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Ii linois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hu 








red and fourteen, the same 
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of July, A. D. 1914, there was filed in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: H 


being the 24th day of March, in the vear of our Lord, one thousand nin 


Present: 
Hon. Harry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. ar 
A. C. MILLSPAUGH, Clerk. 


And afterwards in Vacation, after said March term, to-wit: 


we 
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Term No. 46. Agenda No. 38. 


. October Term, A. D. 1913. 
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‘Charles Gibson, 


Appeliee, 
Appeal from the 
VSe Circuit Court of 
; Saline County. 
Wasson Coal Company, 


Appellant. 


Opinion by Harris, J. 

The four counts of the amended declaration in this 
ease charge appellant with violation of its duty under the Min- 
ing Aot of the State of Iliinois, in substance, as folics: 

; (That Gn the 24th day of October, 1910), thine eae 
operating @ coai mine in the County of Saline in ®hich there 
were entries and one entry in particular being the seoond north 
entry off of the main east entry; that Speiibe Was employed by 
anpaliant in said mine as a machine runner, operating & machine 
undercutting coal in said entry. That it “as the duty of dp-) 
pefiant to employ a competent mine examiner and csuse him to 
Visit ssid mine and make a carsful examination of ali places 
Where Sopeiitee Yas expected to pass or “ork, observe whether 
there Were any unsafe conditions in the rooms or road*ays, and 
When any unsafe condition Was observed in 4 working plisce to 
Place a conspicious mark thereat ae notice to all men to keep 
out, and report hie findings to the mine anager; said examina- 
tien to be made each morning before permitting the sen to enter 
‘the mine to work therein. ‘es | 

That on said day appellee was sumaing @ machine in the 
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eaid entry, and therein “as a pile of gob four fect wide, 
three fest hich, extending from the richt rail of the track 
in said entry to the right rib of coal, located about eight 
feet from face of the coal; that said gob formed an unsafe 
condition in Setidtts Working place in that lumps of coal 
Gould roll therefrom into the frame of said machine, and also 
by reason of ite being located so near the face of the coal 
ag not to leave a clear space suffiolient between the pile of 
gob and the face of the coal for the reasonably garsfuixexsx 
safe operation of ssid machine; that said unsafe condition 
could have been discovered by said mine examiner upon 4 reason 
ably careful examination on the morning of the day of the 
injury. 

That an wilfully fsiled to cause said examiner 
te visit and inspect Panera A said *orking place and observe 
eaid uneafe condition and place a conspicuous mark therest as 
@ notice to plaintiff to keep out, and report his findings to 
mine manager, and make a daily report in a book for that pur=- 
pese. That appellant failed to cause the mine manager to vis= 
it and examine said #orking place on that morning or as often 
as practicable for some time prior thereto and failed to see 
that said dangerous place %as properly marked and dancer eig- 
nale displayed thereat. BAP Pe 8 

That "hile the appejlee Yas operating the machine at 
his *orking place in the usual course of hie employment on the 
day aforesaid by reason of Sfciiant’s wilful failure aforesaid 
@ lump of coal rolled off of said pile ef gob into and through 
the frame of said machine and case in contact vith KbeLisat*s 

foot, threw him against and into the bite of said machine, and 

“his leg “as out off about four inches below the knes and other- 

"tes injuring him and alleging damages in the amount of $1999.98. 
“Oe a a os (2) 
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To these four counts the plea of general issue Was 
filed, a trial had, verdict of jury for appellee, damages 
2 $1350, judgment ‘on verdict from *hich this appeal is prose= 
“outed. | | 
- Appellant contends that under the evidence in this 
case it has violated no statutory duty, and if the Court should 
find to the contrary, that there is no evidence in the record 
tending to show that such violation “as the proximate cause 
of the injury, upon this contention the rights of the parties 
are to be determined. 

In passing to the question of the proximate cause 
of the injury and before entering upon the facts in connection 
there ith we *111 refer to Section 21, Paragraph 4 of the Min=- 
ing Statute of the State of Tliinois, *herein, among other 
things, ite is provided thats "It is the duty of the mine ex- 
aminer te inspect 211 places “here men are required in the 
performance of their duty to pass or to Work and to observe 
Whether there are any recent falis, dangerous rocf, accumu- 
lations of gas or dangerous obstructions in rooms or road= 
Ways, ete.® | 

While it is admitted by counsel for appellant in 
| their argument before thie court that *hether or not the ap= 
‘pellant failed to perform its statutory duty through ite mine 

examiner ig immaterial, because there is 2 total failure from 
the evidence to show that the failure to perform such statu- 
tory duty "as the proximate cause of the injury. As a basis 
for considering the testimony We submit that there "as a duty 
under the mining statute for it to perform through the mine 
examiner with reference to the place in question and that 
under the evidence in this case as to whether there was a 

| violation of that statutory duty as alleged in one or mere of 
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“the four counts of the declaration “as properly submitted to 
the jury as a question of fact, and their finding thereon can 
“not be seriously controverted. 

The same rule of la®¥ is binding upon the Court in 
ere ties or refusing to submit to the jury as 2 question of 
fact, whether the violation of the statute "as the proximate 

@ause of the injury as applies to any other material issue 
to be proven by appellee and if there is any* evidence, more 
than a sointills, to prove the issue it is the duty of the 
trial court to submit this issue to the jury. Appeliant up= 
en this proposition says: The evidence sho¥s that Gibson's 
accident Yas caused by his attempting to step over the machine 
and slipping upon the earth *here *ater had stood and not by 
the rolling of the gob against his leg and pushing it into the 
machine. Appejlant arrives at this conclusion from the phye- 
ical conditions surrounding the place Where the accident oc=- 
curred and the statements of Gibson and his helper Ellenbaugh 
to Baker and H. M. Evans, respectively, om the day of the ac=- 
Gident. The widisputed evidence as to the physical condi- 
tions at the place *here the accident occurred ¥aa that ap= 
pelles *as directed by the Mine Mamager Evans to cut the coal 

at the place in question, #hich "as an entry about twelve feet 
wide with a railay track leading to the face of the coal. 

| The left hand rail was about to and onewhalf feet from the 

left rib of coal and the right raii about five fect from the 
right rib of coal; the rails about 42 inches apart. The gob, 

f being the Waste, coal, slate and eulphur, ¥a6 piled up st the 

Fight rib of the coal sbout three fect high and gradually 
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Went down to a half foot next to the rail and came to #ithin 
ten to twelve inches of the right rail. There #as a foot or 
so of “ater in this entry up to the Saturday before the ac- 
Gident and at that time the Water "as pumped out leaving the 
bottom damp and soft. The coal was four feet eight inches 
to five feet high. There *as = gob pile on the left-hand 
side of the isft rail which "as not cribbed, and the gob on 
the richt hand side “as piled three to three and one-half feet 
above cribbinge When appellee *ent in there he sa¥ the con= 
dition, set his machine, which machine ia ten feet eight in- 
ches long and With the skids under it fifteen inches high. 
The pile of gob Was about eight feet from face of coai. The 
glear space necesasry to cperate the machine Was about t* elve 
feet. The place for starting machine %as on right-hand side. 
Sone of the digputed facte “ith reference to the ac- 
Gident as appeared from the evidence are, as follows: Appellee 
says he Was standing on the left-hand side of the machine. . 
The cable «as on the gob, he Went to atep over and the gob 
slipped down and appellee went into the back end of the sach= 
ines It tock hie leg around until it struck the niddle piece 
in the machine, and his foot was out off. There “as no mine 
manager*s mark on thie gob or coal at the time, no date marke 
of the mine examiner on the “allie of the room. The gob was 
right do®n against the bask end of the machinee 
The helper Ellenbaugh eayss "My buddy, Charlies 
Gibson Was Working on back end of machine and in second north 
entry. He "ent to step over the machine and slipped on some 
gob or rock end fell and his foot or ankle Yas caught by the 
chain and bits.® These were the only eye Witnesses to acci= 
(5) 
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Agcording to Witness Baker in the statement made by 

Gibson, he esyea, that Gibson said on the day of the injurys 
®That he went to step scross the machine to keep the cable 
off of the bite and slipped and fell and the machine bit 
caught his leg.® 

Evans ailoawed & statement the next day after he 
aocident Shich wae signed by Ellenbaugh which is as above 
quoted. 

It is contended by appejlant from this statement of 
fact and statements of the t#wo eye witnesses out of court that 

the Court should have taken such statements out of court #ith 
the physical conditions as the truth and given the peremptory 
instruction on the ground that the pile of gob Was not a 
dangerous condition and not the proximate cause of the injury. 
It is elementary that statements made by “itnesses 
out of court inconsistent "ith their evidence upon any mater=- 
fal matter may be introduced on the trial for the purpose of 
sontradioting their evidence and going to their credibliity 
@s “itnesses, *hich it is the duty of the jury to determine 
m ali the evidence in the case. 

It is not for the court, upon & motion of this kind, 
to “Weigh the evidence and determine Shere the preponderance 
lies. If there is any evidence, *ith all the legai inference 
‘that may be drain from it that standing alone Would support 
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a Verdict, it is a question of fact for the jury and not a 
‘question of la® for the Court. When you lsy aside the 
Weighing of the testimony, the contributory negligence of 
; elles, the asvumption of risk by appellees as we are 
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eoupelled to do under the la*, there “am evidence of there 
being @ dangerous condition at the place where appelice was 
Fenuested to work, the violation of a statutory duty, and 
‘thot violstion being the direct and proxiwate cause of ap- 
pellee's injury, and the sotion to instruct the jury “as 

| properly overruled. There being a contariety of evidence 
upon these igsuea Ye think the evidence sufficient to gugport 
; the verdict and We are unable to say it is against the mani- 
feet «eight thereof. 

Appellant contende thst it as error for the Court 
to refuse to prevent fitness Gahagan, mine examiner, to answer 
the following question propounded by appellants "Teil the 
jury no# what condition you found that entry in as to being 
safe or other-ise?® It-is admitted the question called for 
the opinion of the witness as 2 person above ali others “ho 
ought to kno its condition. It may be that appellant in= 
sisted upon this alleged error as follofing the holding of 
the Court in case of Kellyville Coal Co. vs Strine, 217 Tii., 
531, “here the Court held that a miner*s evidence wae ad= 
missible to shor when a piece of work mk had been properly or 
improperly done but the same opinion distinguishes bet« een 
that kind of evidence and an answer of the witness that the 
entry Was eafe or uneafe; and in the case of Aetitus vs 
“Spring Valley Coal Co., 246 I1l., 39, the Court says: "That 
the mine owner cannot excuse himself because he, his examiner 
Or manager may think the mine safe. To so hold “ould be to 
permit the mine owner, examiner or manager to usurp the 
functions of court and jury and pass upon s question hich 
is a matter of proof and is to be determined as a fact by the 
: Under the auhtorities the Court properly sustained 
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the objection to the question to Witness Gahagan. Appellant 
aseigne numerous errors to the giving and modifying by the 
court of instructions. As to the giving of appeliee*s in=- 
struction No. 2, this instruction is not subject to the 
oriticiem in the case of Weber vs Blackman, 161 Apr., 53, 


cited by appellant in this that the word ®% ilfully® Was 


omitted in the case cited. There ia no other reason given 
by appellant *hy this instruction is fatally defective except 
that it is almost like the one in the ease Citede Appellant’s 
given instruction upon the same subject matter certainly 
cicses all objections to this instruction. 

The objection to appellies's given instructions 3, 
5 and 7 is not well taken when considered with appeliant’s 
given instructions 2, 3 and 5. The jury could not have been 
misled by them and as they did not call for a finding there 
¥as no reversible error. 


The objection as to appellee’s civen instruction 


No. 8 “hen considered With appellant's instruction No. 5 


is not Trevereible error. 

3 The objection of appeliant to appellee's civen 
instructions 10, 11, 16 and 17 Were covered by appeliant'’s 
given instructions upon the esame propositions and did ap= 
pellant no hara. 

The objection of appellant to the modification of 
its instruction is Without merit, in most instances striking 
out the Word “direct® and inserting the word "proximate®. 

The *ords "*direct® and "proximste® under the authorities have 
been considered. fhere may be several geeatantive causes 


of an accident, but, if one “hich is proximately connected 
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4 : 
| ith it is proven, it ie sufficient.* (Chicago Terminal Go. 


vs Schmeliling, 197 Ille, 630). The word "direct® micht give 


the jury to understand the court to say first in point of 
tine, and the Yord *proximate® moatfrequentiy used Shen in= 
structing juries. Appellant in this particular case has in 
ite given instructions 16, 17 and 18 used the word direst 
and had the benefit thereof. 

The modification by the Court ef apreliani’s in= 
structions 14, 17, 18, 19 and 230 *ere not prejudicial to ap= 
Peliant’s theory of the case, amd gave all the la® to the 
jury that appellant Was entitled to when the tventy-three 
instructions given for appellant are considered as a series. 

We find no reversible error in the trial of this 
ease and the judement “111 be affirmed. 

Aflirwed. 

OE LL, aaa 
(Not te be reported in full.) 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundredj and fourteen, the same 


being the 24th doy of March, in the vear of our Lord, one thousand nine hundred and fourteen. 
f 


Present: 
Hon. Harry Higbee, Presiding Justice. 
Hon. James C. McBride, Justice. 
Hon. Thos. M. Harris, Justice. 

A. C. MILLSPAUGEH, Clerk. 







OPINION in the words and figures following: 


APPEAL FROM 





COURT 


COUNTY 








zara 


a ; i oe hl 
Noy 





Term No. 50. Agenda No. 44. 
March Term, Ae D. 1914. 


Joseph Synkus, 
Appellee, 
Appeal from 
vs. Cirenit Court of 
Jackson County. 
Big Muddy “oal & Iron 


. ; 


Appellent. 


Opinion by aagRenyse. J. 


The appellee brought this action in cese against eppellant 
for jagurtes receivec A pril 23, 1912, end filed e declaration 
consisting of five counts. The jury were instructed to find 
appellent not guilty under third, fourth end fifth counts. The 
case wat submitted to jury on the first and second counts of the 
declaration and returned a verdict tn favor of appellee for sum 
of $3,000.00, upon which court entered judgnent and this appeal. 
The first count of the declaration war count based upon a vio- 
lation of Seetion 24B of the mining act ané gfter the formel 
averments alleges that appellee wat ordered by eppellant to ad- 
vence his working place toward said abandoned room which he did 
until a hole or erack was made from hie working place into ssid 
ageandoned plete into said room which permitted gare from said 
ebendoned reom to enter his working place; that the apreliant 
contregy to the statute wilfully failed to maintain in adwance 
of the face of appellee's working plece a bore hole not less 
than ten feet in depth, and one hole in each rib of his working 
place, ten feet in depth, which side holes were to be drilled se 
as to make an angle of not less than 45 degrees with the direc- 
tion of the rib, as his working place approached said abandoned 
room filled with explosive gas; thet appellant wilfully permitted 
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the appellee's working place to be driven within two feet of 
said explosive gas or until an opening or crack was made be- 
tween his working place and said abandoned room, without said 
bore holes being maintained in the face and the sides of his 
working place; that appellee had no knowledge that gas wes en- 
tering his working place from said abandoned room and that if 
said bore holes had been made as required by the statute the 
appellece could have knowledge of the close proximity of ssid 
gas before enough of said gas had escaped to cause an explosion 
by reason of such wilful failure, ete., enough of said gas es- 
caped from said abandoned room into appellee's working place 
became ignited and caused an explosion inguring appellee, etc. 

The second count @ cOmmon law count avvering en unsafe 
place to work, a negligent order given by appellant's foreman 
in charge, s reliance upon the promise made by foremen of want 
of danger, obedience by appellee to order without knowledge of 
danger, e reliance upon duty of appellant to furnish safe place 
to work, escaping of gas, explosion end injury by reasen cof ap- 
pellant ordering appellee to proceed in driving his working place 
toward said abandoned room. The formal allegations. Both counts 
allege that appellant had rejected the terme and provisions of 
the compensation act. 

To this declaration appellient filed the general issue,a 
trial verdict in favor of appellee for $3,000.00. Motion for 
new trial overruled, judgment and this appeel. 

‘the appellee was on the 23rd day of April, 1913, working as 
@ miner about 140 feet from the laet open cross cut between rooms 
60 and 61 on the 2nd southeast entry and the fate of room sixty. 
That appellee was at time of injury about 22 years of age, was 
working on day of injury April 23, 1913, in room 61 and in cross 
cut in that room on Srd southeast entry, the cross cut was about 
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9 feet from face of room; drilled the holes and shot the shot 
that knoeked the conl down in the cross cut; appellee was load 
ing coal from cross cut into car when gas got on fire and burn 
ed him about head, face and left ammo from fingers to shoulder, 
Ne was earning when working $5.00 per day; before injury appei- 
lee had worked st mining three years and at apnellant's mine 
about four months. The opening was intended to be cut between 
rooms 61, where appellee was working, and 62 off of 3rd sovth- 
east entry but old room 60 of 2nd southeast entry extended back 
far enough to and did catch it. 

That about the 15th of April, 1913, Lot Lowery, one of the 
assistant wine manegers, was at the nlaee of injury and dis- 
eovered that the opening was between rooms 61, 3rd southeast 
and 60 2nd southeast and did not find gaz but aid not get to 
face of room 60 because of heavy rock hanging over the rooni 
that was about to fall. Lowery and appellee and his brother 
say that Lowery told them to shoot down the coal but disagree 
in that Lowery says he told them to leave it until he could 
come back and appellee and his brother gay he told them to shoot 
it dow; that Lowery Waa 2 man of 27 years experience in min- 
ing. 

The errors argued by appellant are: 

First: Theat appellant was operating st time of injury un- 
der compensation law of 1911. 

Second: That the Court should rot have admitted the cer- 
tified copies of letters and nothees to Seereteary of State of 
Tllinois and to the State Bureau ef Labor Statieties in regard 
to compensation act. 

Third: That if appeliant had rejected compencation act, 
it was not deprived of its comnon law defenses. 
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Fourth: That court erred in instructing and refusing to 
instruct jury, and to admit proper evidence offered by appellant, 
Under the first error argued a construction of the com- 

pensation act of 1911 with appellee's exhibit G a notice to 
Bureau of Labor Statistics of date December 22, 1911, and re- 
ceived and filed Secember 23, 1911, is involved. 

Fifst, a construction of the compensation act where a 
corporation coming under its provisions has filed notice re- 
jedting its provisions although said notice was given more than 
one year previous to accident and not within 60 days of the be- 
ginning of year in which accident oceurred. This alleged error 
is predicated upon the assumption by appellant that it was op- 
erating its mine at the time of the accident under the act ap- 
proved June 10, 1911, in foree May 1, 1912, known as the Work- 
men's Compensation Aet. If this assumption from an examina- 
tion of the law and facets proves to be true, the peremptory 
instruction should have been given as the facts so far as mater. 
ial are not in dispute. 

The only notice that is claimed by appellee to have been 
given by appellant that it would not provide compensation and 
come under said act is of date December 22, 1911, and filed with 
the Secretary of the Bureau of Labor Statisties of the St-ate 
of Illinois, December 23, 1911. 

It is first argued by appellont that this notice of re- 
jecting the provisions of this act was for the remainder of the 
year 1912 only and unlese a further notice was given 60 days 
previous to the first day of January, 1913, appellant auto- 
matically on January 1, 1913, went under its provisions by op- 
eration of law. ( 

It is further argued that the copy of the notice introduced 
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in evidence was incompetent. If appellant went under provis- 
ions of the act automatically or if there was no competent ev- 
idence of showing appellant had rejected the act peremptory 
instruction should have been given and would bring to an end 
further discussion of the errors assigned. 

The question of whether or not appellant wes after Jan- 
uary 2# 1913, and on the day of the accident under the provis- 
ions of the Compensation Act of 1911 is a matter of construc- 
tion to be put upon the act. The statute reads, as follows: 

ie. i. Every employer covered by the provisions of this 
act may elect to provide and pay compmsation for injuries, etc., 
and thereby relieve himself from any recovery of damages except 
as herein provided. If, however, any sueh employer shail elect 
not to provide and pay compensation, etc., he shall not escape 
liability because, ete. 

"A" Every employer is presumed to have elected to provide and 
pay compensation according to the provisions of this act, unless 
and until notice in writing of hic election to the contrary is 
filed with the State bureau of Labor Statastics. 

"EY Every employer within the provisions of this act failing 

to file such notice shall be bound hereby as to all his employ- 
ees who Shall elect to come within the provisions of this act 
until January lst of the next succeeding year and for terme of 
eaeh year thereafter. 

it has become a part of this law by decision of the Supreme 
Court that at the outset and until notice was filed to the con- 
trary employer and employees within the act by silence accept it 
and automatically by operation of law came under its provisions 
and are bound by it until such times and in such manner ac the 
law provides they could give notice to the contrary. This does 
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not mean that it is necessary to accept it at the beginning of 
@ach year, but once accepted, that acceptance is good until the 
proper notice is given not to be bound by it. 

Having elected to come under the provisions as long as 
such election remains in force the act is effed¢tive as to part- 
ies making election and in ease both employer and employee el- 
eet to come under it® provision the act itself becomes a port 
of the contract of employment.” (Deibeikis vs. Link Belt @o., 262 
Ill., 454.) 

The statute does not provide express temms how or when by 
an election made by employer rejecting the act he may again 
come under it. To hold that the notice he gives is good as a 
' rejection for only a limited time is not authorized by the 
statute and to so hold would be by reading into the statute 
something that does not appear, viz.: “This notice of rejec- 
tion is to be binding until another or further notice is given 
January lst following." 

This construction unless made necessary by the statute 
would not be im accord with the acts that bind = party making 
a statement or giving a notice. Where a notice or statement 
affects the contractural relations of parties made by one of the 
perties maiz ry he is held by such statement until it is with- 
drawn or otherwise disposed of. In this ease the notice given 
stood as a negative election to be scted unon by all interested 
parties until withdrawn, The fact that the same statute of 1913 
makes this provision does not give to the statute of 1911 a 
different meaning, but it would appeer thet the legislature 
were intending to give it a construction that coura/eee misun- 
derstood. 
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There is no provision in the act whieh confers upon the 
employee the right to eleet to be governed by the act in his @ 
relations to an employer who had rejected it. (Dietz ve. Big 
Muddy Cosel Co., 2635 111., 480.) The notice that employer had 
rejected the provisions on file at the place provided by law 
good until withdrawn as fixing the status of the parties is 
the moat reasonable and logical construction, and the court 
did ast @umast commit error in holding that appellant was not 
operating its coal mine in question at the time of the accident 
under the provisions of the compensation act of 1911. 

It being the intention of the legislature that there could 
be but two elections oné to gome under the act and the other to 
reject it, the first exercised by silence and the other by a 
negative election, The second or negative election can only 
be made in the nennee and at the time provided by the act for 
the protection of the rights of those under the act, but when 
such negative eleetion is exercised it is for such a period of 
time as the party so electing may desire and until such an in- 
ducement to employers to operate under the act, those within 
its provisions who rejected it forfeited the right to the de- 
fenses enumerate@ therein and these defenses are lost without 
regard to the status of the employee. (Dietz vs. Big Muddy 
Coal Co., 263 Tll., 480.) | 

The provisions of the act with reference to the 60 days' 
notice is for the benefit of those having rights whieh have 
accrued to them under the act or which might accrue before un- 
der the law they could change their status under the act. The 
rights of all interested parties where the employer is operat- 
ing under a notice rejecting the act are at ali times fixed by 
the aet and under the law and it is immaterial in point of time 
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when it withdraws ite negative election. 

Upon the question of directing a verdict as well as ad- 
mitting improper evidence the admissibility of the certified 
copy of notice filed with Bureau of Labor Statistics, December 
22, i911, offered in evidenee by appellee and admitted by the 
Court is to be disposed of: "Under Sec, 2 of the Act pare- 
graph "A," Every such employer is presumed to have elected to 
provide and pay compensation according to the provisions of 
this act, unless and until notice in writing of his election 
to the contrary is filed with State Bureau of Labor Statistics." 

Therefore appellee to have a right to maintain this suit 
must prove that appellant had rejected the act and to do this 
must first show appellent had filed such a notice with the bu- 
reau named in the act. The original notice without proof of 
the filing in accordance with the act would not be sufficient. 
The objection to the notice that the notice applied to 1912 and 
not to 1913 we dispose of with the reasons given for holding 
that at the time of the accident appellant was opersting under 
the negative election made and not withdrawn. 

The objection that the copy is not the best evidence is 
without merit because we may aseume that the legislature by 
providing that the original was to be filed in ome of the de- 
partments of State created by it intended to make it a pub- 
lic document subject to the protection and respect such docu- 
ments are to receive. ‘That would preclude any treatment that 
it is a document of interest only to employer and employee and 
ready to be produced by either in court at will or wpon notice. 
The rule is if this became a public document by Jaw whether ju-~ 
dicial or non-judieial, one which the public has the right to 
inspect, and one which could not, without inconvenience to the 
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public interests, be removed from their place of custody it 
may be proved by copies exemplified or otherwise duly authenti- 
cated. ( Burr Jones Law of Evidence Vol. 2,mSection 8% 534.) 
This being the law this copy wae not secondary evidence but 
the best evidence and needed no foundation to support it. Un- 
der the common law without stetutory provisions was this no- 
tice properly authenticated and entitled to admission in evi- 
dence, 

This act makes the filing of a notice with the Bureau of 
Labor Statistics prima facie evidence of its execution and by 
analogy would give like effect to a certified cony thereof, 
Sertified to by the person charged with the custody of the or- 
iginal. The notice in this cage and its filing with the proper 
department of State and the appellant by pleading does not deny 
the execution of the notice or filing of same thereby waiving 
proof either of execution or filing of same. The notice and 
the certificate offered in evidence were the best evidence and 
admissible under the pleadings. 

For the reasons given we regard exhibits E and G compe- 
tent; Exhibit ¥ immaterial but its admission harmless error. 
These being the letters referred to under appellant's second 
reason in argument of errors. 

Appellant insists that although appellant had rejected the 
compensation act it was not deprived of its common law defens- 
es because appellee had not elected to come under the set, Since 
this appeal this question has been disposed of by our Supreme 
Court in case of Dietz Vs. Big Muddy Coal Co.,265 Ii1., 480. 

The phrase: “Any employee who has elected to accept the 
provisions of this act,” to be understood would read any em- 
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ployee who has not elected to not accept the provisions of 
this act. It is mot @ontended by appellant that appellee ever 
elected to reject the act and under the ease of Dietz ve. Big 
Muddy Coal Co.,.Supra, it is immaterial as these @efenses are 
lost to all those employers coming under its provisions who re- 
jected the sawe without regard to status of the employee. With 
these common law defenses lost to appellant and from an exam- 
‘pnetien of the record the centention of appellant in instruct- 
ing jury is without merit, 

The contention of appellant ae to refuesl of court to 
admit proper evidence there is pointed out the refusel to per- 
mit a cross exemination of appellee's eidnanene eas to condi- 
tions in room 60 of 2nd southeast entry which was improper. 

While numerovs questions are propounded in appellant's 
brief even to the constitutionality of the compensation act 
whieh is not a subject to be considered when appeal ie taken 
to this court. We have examined and passed upon ali the er- 
rors argued and finding mo reversible error, the judgment 
will be affirmed, 


; Affirmed, 
bideeaehnee: # 


(Not to be reported in full.) 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mp office. 
IN TESTIMONY WHEREO*Z, I have set my, and and affixed the seal of said Court 
at Mt. Vernon, His ee iro ea es a day of July, 
A. D. 1914. 
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Opinion of the Appellate Court 








AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and fourteen, the same 
being the 24th day of March, in the vear of our Lord, one thousdnd nine Raced and fourteen. 


Present: 
Hon, Harry Higbee, Presiding Justice. 
Hon, James C. McBride, Justice. 
Hon, Thos. M. Harris, Justice. : yn 
A. C. MILLSPAUGH, Clerk, ; W. S. PAYNE, Sheriff 
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And afterwards in Vacation, after said March term, to-wit: On the. ‘ets of ea 2 _ day 


of July, A. D. 1914, there was filed: in the office of the Clerk of said Court at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: i 
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Term Ho. 66. Agenfea Fo. 43. 
October Term A.D21913. 


Alfred U.Deming, Administrator of } 
Estate of Cleuc Deming, deceased, 
Appellee, ‘ 
VS. Appeal from City Court of 
The Pruéential Insurance Company, Ferrin. 
of America. Appellant. 


Opinion by Earris, J. 
this is e suit in assumeit brought by eppellee ts administ- 
reator of Estate co? Claud Deming, deceased, to recover the emount 
of two life insurance policies, issnea by apvellent on the life cf 
appellee's intestete, who died Jenuery 19th, 1919. One of the 
policies was for #190 and was date? May 10,1999, an@ the other 
dated Decenber 20,1909, for the sum of #500.00. 
fhe declaration conteined two counts each declering upon 
one cf the policies in the usual form an@ setting out the policies 
in full. Te this declaration appellant file? five special pleas. 
fhe first asvered by the pplicy the linbility of appeliant should 
be limited to a return of the premiums peid, if the insured nas 
not in sound health at the time, therefore the liability was 
_ limited to asount of premiums paid. Pleas tro, three and four 
set forth certain questions end answers thereto, contained in the 
application for insurence, in reference to the health of the 
insured at that time and oricr thereto, and the fifth ples a 
| questica end answer as te whether either parent or any brother 
or sister had died of comsumption, end everred that the enswers 


= thewe copotions by the insured were false. The replication 
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to the first of said pleas stated thet eppellantés agent was 
informed by the insured, when he took the application, that he was 


net in sound health end issuing the policy, with such kmowledge, 


appellent weived such provision of the policy. - Replicetions te 


pless two, three, four and five stated that the answers relied 
upon in said pleas as ea defense were written by appellant "5 agent 
without the knowledge and consent of the insured. Upon the 


trial special interrogatories were suimitted to the jury end 


verdict finding the issues for appellee on the tro policies for 
the sum of $508.10, followed by judgment on the verdict and this 


Appellant from its assignment of errors argues for reversal 
errors, “#8 follows: 

First: Error in refusing to instruct jury at the close of all 
the evidence for appellant. . 

Second: Verdiet is against weight of evidence. 

Third: Error in refusing proper instructions offered by 
appellent. 

Fourth: The giving of erroneous instructions for appellee. 
Pifth: Error in refusing to admit proper evidence offered 


>. 


by appellent. 

Sixth: Impreper remerks of Counsel for appellee in presence 
of jury. , 

She issues under the two policies and the pleadings were: 


Did the insured at the time appellant's agent took the application 


inform said agent that he was not of sound health? Did the 


 dmeured sign the application for the second policy? Did either 
parent, brother or sister die of consumption? What wes the con- 


dition of health of insured st the time ef signing *pplication. 


‘fhe first error argued upon the refusal of court to instruct 
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jury is based upon « provision in the policies thet if the insured 
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was not in sound health at the time the policy was isated then 
the liability of the appellant wes limited to a returm of the 
premiums. From this the argument proceeds thet unless the 
knowledge acquired was as te the nature and kind ef trouble st the 
time such knowledge would not include consunptién and the company 
would not be bound by the fact alone thet insured said he wes not 4 | 
in good health, end because the evidence failed te show that insur- 
ed wes afflicted with consumption the ecurt should have given 
instruction. This proposition has been decided adversely to 
appellant in this case, reported in the 169 App-.96.) If the 
agent of eppellant was notified when he Shek the epplicaticon 
that the insured was not in sound health, it is immeterisl what 
caused such & condition of health. There was ettidence tending te 
show thet the agent of appellant was notified that the insured at 
the time wes not in sound health, and this wes sufficient to 
make it a question of fact for the jury to determine, and the 
court did not commit error in refusing to direct e verdict. it is 
contended that the verdict is manifestly sgninst the weight of 
the evidence. The rule, that unless it is apparent that there is 
no evidence, if stending Slone, to support a verdict, or the 
verdict is contrary to the evidence, the Court will refuse to set 
it aside upon this ground alone must be followed. The above 
: statement as 4 rule must be a logical conclusion deduced from a 
reading of the facts in the numbrous authorities oited by appell- 
 sut as to the power and the duty of both trial end appellate 
| @ourts over verdicts. It 1s when the evidence considoredmost 
| favorably in supporting the verdict is so umsatisfectory, from 
ite king or character or where something hes heen said or done 
during the triel that impresses the court that the verdict is 
‘without evidence to support it or is the result of pession or pre- 
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judice that a verdict should be set aside. The question of the 
number of witnesses, weight of the evidence, and the credibility 
of the witnesses as argued in this case, is not a sufficient 
groung to justify this Court in saying thet the jury were wrone, 
and the Court right in determining a question of fact. , 

It is also urged by appellant thet the Court committed 
error in refusing appellant's instructions numbers 2,3,4,5,7, 
end 6 The Court gave as a series thirteen instructions fer 
appellee and fifteen for appellant, a total of twenty-eight 
instructions, While the number of instructions alone should 
not determine whether the jury were properly instructed, we 
heve & right te assume in any ordinary cease, instructions pre- 
pared and presented, as under our practice from the number given, 

& jury ought to be reasonably well informed as to the law ap- 
plicable to the issues in the case. 

The rule of law that a party cannot ask by different instruc- 
tiens presented in different language for m instruction upon a 
principle and complain because the court gave one and not the 
other is well established. A party is not entitled to ® repre- 
titicn of the law, and has no right to complain if the court selects 
from his instructions those Counsel regerf as the least = Oy 

a 


S0 Long as the law inwgolved is given to the jury as asked for 


party. this applies to all of the foregoing refuse: divin 
tidns > cues number vejand the special interrogate ries 

submitted by appellant and answered by the jury that the insured 

wes not in sound health et the time either policy was issued is 

gonclusive of the fact, that the refusal of number five did 

appellant no harm. The law applicable to the issues inwolved 

set out in these instructions was given by the court to the jury 


at the reyuest of the appellent. 
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: The complaint of eppellent es to the giving of appellee's 
first, third, eighth and ninth instructions cannot be sustained, 
as this case tried upon the same issues with practically the 
same instructions was before this court before end the instruct- 
dons as given criticised and passed upon. Appellant met the 
instructions here criticized with instructions ss to the defense 
and mo error was thereby committéd. The error complained of 
in refusing to admit evidence offered upon behalf of appellant 
is the same complaint urged as to this offered evidence in 
this court upon the former appeal, 169 App.,96. We held the 
evidence improper end find no reason to change our helding in that 

The error last argued by appellant that Counsel for appelice 
made improper remarks in the trial of the case. fhe holdings 
of the courts in the cases cited are to be commended and in every 
Gase where counsel heave by work or coniuct tried te improperly 
influence & verdict or decision thet ere to be held to strict 
aecount therefor, even to the extent of heving his client suffer 
for bis misconduct. However, from an examination of this record 
there has not been anything said by Counsel that comes within 
the class ef cases cited, We fail to find emything appealing 
to sympathy or prejudice or even disrespectful, except that it 
Bight be said they had spoken, shen not spoken to, and replied 

“when no reply was necessary, a fault not te be commended, but 

 & feult of frequent occurrence in the trial of cases. 

‘ This case, with two trials in the (ity Court, twice con- 
‘Sidered by this court, « verdict sustained by the evidence should 
not be reversed for errors except these thet go to the merits 
of the controversy, and finding no such errors the judgment will 
‘be affirmed. 

A ar Affirned. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mv Office. 
IN TESTIMONY WHEREO?, I have set Jy hand and affixed the seal of said Court 
at Mt. Vernon, a == SSS SSS day of Jul, 
A. D. 1914. 


| - Clerk of the ee Gann Soe ais 
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AT AN Ane Boe TE COURT, Begun and held at Mt. Vernon, Illinois, on 


in the month of, Weare in Gt vear of our Lord, one thousand nine hundred and 
being the 24th day of. Pe , In the vear of our Lord, one thousand nine hundred ahd fourteen. 


e Fourth Tuesdav 


urteen, the same 


Present: 
Hon. Harry Higbee, Presiding {ustice. 
Hon. James C. McB de Tustice. | 
Hon. Thos. M. Harris, Justice. 

A. C. MILLSPAUGH, Clerk. 









W. 3 PAYNE, Sheriff 
yy 


And afterwards , Lo-wit: On the Get Ge  dap 


of , A. D. 1914, there was filed in the office of the Clerk of said Court/at Mt. Vernon, Illinois, an 
OPINION in the words and figures following: 
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Texm Ho. i7. Agenda Bo. 49. 
Bareh Term,A. D. 1914. 


James L.. Hicholson,</ 2. 


Appellant, 
ve. Appeal from Washington. 
Wicholeon Coal Company,et ai., 
Appellees. : 


Opinion by Bigbee,?P.J. 

This ie an appeal from a deeree in chancery in « suit 
based upon the following Seste cad eizeunstances: On Cetober 
15, 1932, and for some tine prior thereto, The Nicholson Conl 
company of whieh John B. Brasher was president, owned and op- 
erated a coal mine near Yashville, Illinois, and held by deed 
or lease the coal rights connected with some five hundred ecres 
of land and tte town lote and also owned » large amount of min 
ing machinery, buildings and articles of personal property, used 
in carrying on the business of mining. At the time mentioned 
there were three mortgages on a1 of suid property, one to 

( Charles %. Pallas for guneendanc ex another te Elizabeth A.Browm 
for $11,700.00 and the thiré to Willian Kimmons for $2, Pn — ae 
Brasher was anxious to sell =e = that connection 
@alled on Kessrs. Johnson and Came, attorneys, (of ‘St.Louis; 
(Missouri whe interested B. HZ. Stephens, a client of theirs in 
the matter. Brasher and Stephens were brought together end 
the matter of the sale discussed by them. AftewwWarde on enid 
Gctober 15, 1912, the two met in the office of Johmeon and 
Owen, when Stephens said ke was not ready te consider the purch- 
ase of the mine but Brasher, uho had ea payroll for his wine 
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sud which he was unable to mect, appealed to Stepuens te lean 
lim money to sake these paymente and after some conversation, 
Stephens loaned him $2,400 for that purpose and received a 
note fot that amount from the Company, executed by Brasher as 
presédent. At tne same time a warranty deed for all of the 
above property was executed by the Company by Brasher, ite 
presideat, cenveying the same to Stephens, said premises being 


@eclared in said deed to be free from sli incwnbrances, except 
the first two above wentioned. In connection with the same 


transaction and at the seme time, the following memorandum was 
drawn up and signed by Stephens: 

"This memorandum witnesseth: that there is now pending bo 
tween the Bich6leon Coal Company and HN. NB. Stephens, acting 
as Trustee, for himeelf and cthers, a proposition for the eale, 
by the Coal Company, of ites mining property and equipment at 
Hashville,Iil1., and thet whereas it hee been deemed adviecable 
to have an expert examine the Coal Mine and the coal mining 


| property and equipment before completing the trameaction and 


it is necessary to provide the funds this day to said Nichol- 
son Coal Company with which to make the payroli this day me- 
turing, amounting 2# in the aggregate to Twenty Four Hundred 
(2,400) Dollars, and whereas the ssid H. #. Stephens and as- 
sociates have advanced enid money and have taken 2 nete of the 
said Nicholson Coal Company therefor, bearing even date herewibh: 
Bow, therefore, it is understood by and between the respec t- 
ive parties that in case the report of the expert is favorable, 
that the sale of the said property to the ssid KL. /. Stephens as 
trustee shall be absolute and 211 further and necessary deeds, 
conveyances, instruments or contracts to that effect will be 


executed by the Hicholeon Cosl Company, and that the estate in 
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fee simple and in perpetuity will be veeted in the said bk. &. 
Stephens upon the terms hereinafter stated, and that on the oth- 
er hand in case the report of the expert is unfavorable as to 
the said cosl mine and coal mining properties, and the said HM. 
EB Stephens shall soe elect, that then, and in thie event, the 
advance of the above naned sum shall be densidered merely a 
loan, payable acc to the terms of said note, and upon the 
repayment of the iehobson Coal Company at maturity, 
said 4. Hk. Stephens will relieve all claime ic eaid property 
and the same shall reinvest in said Conl Company. it is fur- 
ther understood Shat if said report of the expert on said coal 
wine and coal mining properties ie favorable, and the sale is 
consummated thet then, and in that event, the eaid M.u.itephens, 
Trustee, ig to take the same subject to all existing liens and 
subject to the payment of the outetending debts of the said 
Hicholson Coal Compamy (inclusive of the advance hereinnbove 
referred to together with the payroll maturing October Sist, 
1912) all amounting in the aggregate to not to exeeed the sum 
ef Fifty Thousand ($50,000) Bbollars and in addition thereto the 
grantor or its nominees shall receive Twenty Thousand{ $20,000) | 
Dollars worth of stock in tue Corporation propesed te be organ- 
ized to take over said property. 

Dated st.Louis,Missouri, this 16th day of October, A.b.1912. 

H.&. Stephens." 

On October 24, 1912, in pursuance of said memorandum two 
reports were made om the mine property to appellee, by wen sel- 
ected for that purpose. One, by Henry Hummert, stated tat ihe 
mine was in a fair condition se far as he had gone throug: it 
but that he bad not inspected all the workings; that by the ad- 
dition of oue\voiler and one more pit ear the eutput could be 
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inereased te five or six hundred tong in a short time; that 
tue mine was located nicely for home trade; that coal business 
in general had been very unsatisfactory and a person sould 
thoroughly consider the matter before going into it at that 
time. Gn the same dey Kuwamert eaeppeare to haye made a second 
report in which he says the output of the mine seems to be lim- 
ited to about three or four bundred tons a day on account of 
certain bad conditions existing; shat in order to make it pay 
a profit, the tonnage would have to be increased to 700 tons 
a day and that it would require some time and expense to do 
this. He aleo submitted his estimate of the value of the prop- 
erty whidh was placed at $42,800.00 not including the land and 
coal rights. The other party who examined the mine,ii.C. Sarna, 
stated that it did not impress iim favorably for severel reas- 
ons which he named; that he estimated it would require an ¢x- 
penditure of at least ten thousand dollars to put it in »osi- 
tion te operate at a profit and that he did not consider the 
property in the shape it then was, to be worth more than — 
$25,000. On October 25, 1912, appellee put his deed on record 
and a few days later, October 29, he again advanced $2,400 to 
meet the fortnightly payroll and took a note of the company 
therefor. On November 15, following, Stephens and eaid Pliz- 
@bveth A. Brown signed a note for the like amount of $2,400 for 
another payroll and she took charge of the mine te collect ‘the 
apgounts eo advanced, but it does not eppear she held it for a 
very long time. 6n Hovember 16, 1912, Stephens made the fol- 
lowing memorandum for the Coal Company: “thereas, The Nichol- 
eon Geek Genpany have executed to me a decd to their property, 
at Nashville, 111., and I have paid out for said company about 
(4) 
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seven thousand five hundred dollars and I hereby agree and 
bind myself to relinquish all claim to said property to said 
Kiesholson Coal Co. or to any one said Company may designate at 
that time within fifteen days from this date, upon payment to 
me of said $7,500.00. Given under my hand at Kast St.Louis, 
illinois, this 16th day of Hovember, 1912. it is further 
agreed that HK. &. Stephens shall have control of the property 
and the receipts of the same from and including this date. 
(Signed ) u. K. Stephens. 
Witness, C. Schulze. 
Kicholeon Coal Co. by John B. Brasher,President." 

Stephens appeared to have had some cennection with the 
@peration cf the mine at this time but just what it was is not 
clear and he testified that while Brasher said he would turn 
the mine over te him, it was in fact never so turned over and 
he never did have possession of the books or keys. 

On Janusry 20, 1915, Jemes L. Nicheleon, Clarence PDallam 
and Elisabeth A. Brown, whe are appeBlants here, and certain 
others who were joined as complainants, filed a bili in equity 
to the A pril term, 1915, of the circuit court of Yashington 
County, Illinois, fox the benefit of themselves and any other 
creditors of the Nicholson Coal Company who might intervene, 
The bill set out the indebtedness referred to in the three 
mortgages, showing the amount unpaid thereon, stated that appél- 
iants owned a part of said indebtedness and that the same was 
due by the terms thereof and also set forth in full the above 
‘wemevanden signed by Stephens. it further alleged that a fav- 
orable report was made upon said mine and the value of esid 
property and thereupon f\tephens accepted and caused to be re- 
corded a deed to him for said property from the Nicholson Coal 
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Company and took possession of the property and that he still 
holds the same; that complainants are informed thet ssid Stem - 
ens denies his liability under said contract of purchase and 
contends that the deed taken by him was only given to secure 
@ lean and wae in fect a martgage. The bill prayed for fore- 
closure of the mortgage and that if the debte due each of the 
compiainants should not be paid by a day to be named by the 
court, that the premiges be sold and the proceeds applied,first 
te the payment of the cosets and of said mortgage liens and the 
surplus to the payment of the debts owing to the other com- 
plainants; that if the property failed to bring a suificient 
amount to pay complainants in full, judgment be entered in 
favor of each of the same against said Stephens for any defi- 
ciency. Ac 

Apbeiies t1100 hie answer denying the material allegations 
of the bill and charging fraud and misrepresentation made by 
Brasher. He alse filed hie cross bill setting up the execu- 
tion and delivery of the deed and alleging that the egreementag 
was, that the same was to be trested in the nature of a mortgage 
to secure the amounts advanced by him and that the total amount 
so advaneed on ssid security 15,124.29; that the debts of 
said company amount to tely one hundred thousand dol- 
lars . that the ‘property was not worth to exceed $40,000, and wy 

the op operation of the mine wes becoming daily less valuable. 

~AAt prayed that the said deed might be decreed to be a mortgage 
and foreclosed and that a receiver wight be appointed. A re-—_ 
ceiver was appointed in vacation, and ot tem, 1913, 0f 
said court, by agreement of all parties,’ a decree wes entered, 
ordering the meester in chancery to sell the property and therein 
all the conflicting rights interests and equities of the parties 
(6) 
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were reserved for further hearing snd disposition by the court 
and the cause wos referred to the master in chancery to take 
proof and report his conclusions and findinge and recommend 
a decree. Afterwards the property was sold by the master in 
chancery for $4,000.00, the sale approved and deed for the 
game executed. The amount received was consumed by costs and 
fees and two judgments against the receiver and nothing was 
left to apply on the mortgage indebtedness. The master after- 
wards took the evidence as to the conflicting interests of 
the parties to the suit and reported the same, tegether with 
his conclusions to the court(at the October tera, 1913. 
Cbjeetions were filed before the waster to his report and 
overruled and later, having been filed as exceptions, vere 
overruled by the court. The court thereupon entered a decree 
approving and in accordance with the master's report and find- 
ing that by the memorandum entered into by appellant he had 
the right to elect to purchase said property if the same was 
acceptable to him or if not acceptable that said deed might 
be treated as « mortgage for the indebtedness due him from the 
Coal Company; that in case he elected to purchase the property 
he was to tone the same subject to all existing liens and evb- 
ject te the payment of the cutetending indebtednese of the 
company, the same however not to exceed $50,000.00, including 
the mortgages; but that said Stephens did not assume or agree 
to pay any part of said cutstanding indebtedness, except two 
payrolle of $5,000.00; that the consideration on the part of 
Stephens was the amount of the two payrolis he agreed te pay 


and the delivery of $20,000.00 of the stock of the company on 


the reorgenization; that within one week of said agreement 
and deed the Eiehel son Coal C ompany and Stephens, by mutual 
| (7) 
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— 
agreement rescinded and abrogated said conditional sale; that 


i agterwards the property was turned over to said Blizabeth 


to operate and pay the debte due her and Stephens and 
ehe er ae said mine until the appointment of » receiver 
that the rights of the erediters were not impaired or increas- 
ed by the eentens’ es. Stephens was to take the property of the 
company subject to i ‘6f see mortgages and the outstanding 
debts and thet they still have ‘the-eame righte since the re- 
Cission that they had under the contract} that the deed to 
Stephens is a constructive mortgage upon which there is due 
the sum of $11,372.28 which is a lien on seid property subject 
to the prior mortgages and judguent liens naned in tne deereetal 


“exder of the court at its April tern, “19135, ‘that judgment should 


lilies oe ee 
a OE OIE —— 


be and is rendered in favor of said Sieshens and against said 
Hichelson Coal Company for eaid sum of $11,372,28, and that as 


‘to $4600 of this amount, represented by the primissory notes 


of said company, judgment is also rendered against said John 


BS. Brasher. From the deeree so entered this appesl is prose- 


cuted, these appellants having ne rights in ssid controversy 





other than as holders of prior mortgage indebtedness against 
said wining property. The deerees in the case fully recognized 
their rights as against the property but denied their right 


te judgment against Stephens to recover the indebtednees re- 


maining due them after the application of the fund derived from 
the sale of the property, which fund, eae is above stated, war 
all consumed in the payment of costs and certain judgments 
egainet the receivers. 

Appellants contend that by said memorandum appelice 


Stephens become personally liable for the amount due them and 
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that the contract having once been entered into could not be 
reecinded without their consent; that as the contract had 
been reduced to writing the master should not have henrd ev- 
idence tending te vary ite terme; and that the court erred in 
overruling the exceptions te his report and approving the 
game and entering the decree following ite recommendations. 

The deed of the property to Stephens is silent as to the 
assumption of the debte of the Coal Company by Stenhens and . 
the proof wholly faile to show any agreement on his part to 
pay the same, unless the same is contained in the memorandum 
signed by him above set forth. The language used in that 
instrument in regard to thie queetion is as follows: "It is 
further understood that if said report of the expert on enid 
eon] mine and coal mining sroperties is faverable and the tale 
is consummeted that then and in that event the said ©. BE. Ste h- 
ens, trustee, is to take the same subject to 211 existing liens 
and subject to the payment of the outetanding debts of the enid 
Hicholson Coal Company(inelusive of the advance herein above 
referred to together with the payroll maturing October 31,1912) 
all emounting in the aggregate te not to exceed the sum of EREJE 
$50,000." The difference between acquiring property subject 
to the lien of debts against the same and of taking it with a 
promise or uncertaking as part of the contract of purchase on 


the part of the ome acquiring proverty to pay off existing 


liens against tae same, is marked. It will not be presumed 

that the grantee of real estate subject to mortgage indebted- 

ness hae undertaken to pay off euch indebtedness and relieve 

the grantor of his obligation to make such payment unless it 

ie plainly provided in the instrument of conveyance accepted by 

the grantee that he ehall pay such indebtedness or it is other 
(9) 
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wise so provided by contract to which he is a@ party. 

In Crawford vy. Nimmone, 160 I11., 143, it is said, “A 
deed which is merely made subject to a mortgage specified in 
it does not render the grantee personnally liable for the mort- 
eage debt. To create such 2 liability there must be something 
in the nature of a personal, contractuzl obligation whieh 
amounts to en agreement on the part of the grantee to pay off 
the encusbrance. (Fowler v. Fay 62 I11, 375; Rapp v. Stoner 
lod Id. 618; Comstock vy. Hitt 37 Id. 54%; 1 Jones on Portgeages 
sec. 748; Consolidated Coral Co. v. Peers 166 111. 361; 15 An.& 
Eng.EBncy. of Law 832. )* 

in Ray v. Lobdeil 213 111. 389, the doctrine applicable to 
this proposition is laid down as follows: "The rule to be 
deduced from the authorities is, if the vendee of land encun- 
pered by mortgage or trust deed, purehases only the vendor's 
equity of redemption, he is not personally liable to pay the 
encumbrance resting upon the land, unleme he expressly assumed 
and agreed to pay the same.” It is also well settled, that 
before a third party can acquire a right which he can enforce 
in a contract between two others, he must be a party to the 
consideration or the contract sust have been entered into for 
his benefit. Crandéll v. Payne, 154 I1l., 627; Godneow y.Jones 
76 ia, 48. We are of opinion that the memorandum entered into 
by Stephens as above set forth, when considered either with or 
without the deed conveying the property to him, faile to show 
an intention on hie part, in case he should take over the prop- 
erty, to aseume the indebtedness against the came. Therefore 
appellants had no right, under said contract, to a deficiency 
decree against Staphene to compel him to pay their debts againet 
the Hicholson Goal Company. The proofé aivenr to ue to show,ae 
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found by the court below, that after the reporte of the ex- 
perts on the wine were wade, Stephens at different times and 
once by the written notice above set forth, notified Brasher 
the president of the company, that he held said deed es a con 
etructive mortgage; aleo that Brasher treated the deed as such 
and agswaed to sell said property to other persons and pay off 
the lien. 

Appellants: insist that there was error in adwitting the 
testimony of Stephene, Johnson and Gwen as to the terms and 
conditions the ecntract of sale to Stephens and evidence of 
prior and contemporancous statements of the parties. It is tum 
true that a contract of sale cannot be varied or changed byxxak 
parole or by staterents made by the parties at the time. but 
this testimony wae introduced not to vary or annul ang of the 
terms of the memorandim but to sho the surroundings of the 
perties and the circumstances and conditions exieting at the 
time the memorandum was made, in order that its languege might 
be more clearly understood. Se far ar the deed is concerned it 
may be said, as a well founded rule of iaw, that parole evidence 
is admissible to show that a deed which is absolute upon its 
face, war in fact intended to be an eouitsbie mortgage. Seania 
¥. Scanlan, 134 111.,650; U.M.Life Ins.Ce. V. White,106 14.,67. 
The value of the property as security for appellants’ lien, has 
been in no wise lessened nor have their righte been in eny wise 
effected by any action of appellee Stevhens. The proof whol- 
ly failes te show that Stephens in hie transactions concerning 
the property in question, did anything or entered into any 
contract or memorandum which would obligate him in law or in 
equity and good conscience to pay the debts due from the Nich- 
Olson Conl Company. The evidence does show however that the 
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ho 
deed ws was in fact a constructive or equitable 


mortgage and that the amount for which he held it was past 
due and unpaid and that he had a right to have the some fore- 
closed. The chancellor in the court below wae right in over- 
ruling the exceptions to the report of the master, in grant- 
ing a decree in favor of Stephens on his cross bill te enforce 


his lien and in refusing to sustain the claim of appellants 


to a deficiency decree against Stephens for the amounts due 


them by said company, and said decree is .ccordingly affirm- 


ed. 
Decree affirmed. 
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I, A. C. MILLSPAUGH, Clerk of the Appellate Court, within and for the Fourth District of the 
State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the said 
Appellate Court in the above entitled cause of record in mp office. 
IN TESTIMONY WHEREO/, I have set my hand and affixed the seal of said ee “ 
at Mt. Vernon, this_———~ LCA. eae ro a ah eae day of, j, 
A. D. 1914. 4a 












Clerk of the’ Appellate Court. 
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Term Ho. 23. 7 Agenda No. 6. 
Appellate Court of the S tate of Illinois,Fourth Distréct. 
March Term,A. D. 1914. 


John Schiller, 
Appellee, 
Appeal from the 
vs. } Cireuit Court of 
; Jasper County. 
Cliver H. Hadden, 


Appellant. 


Opinion by Harrie, J. 

The appellee brought this suit againet sppellant for crim- 
inal conversation and filed his declaration in two counts. The 
first count alleging that sguciiiont econtriving and wickedly in- 
tending to injure évelide and to deprive him of the society and 
assistance of Lucinda Schiller, the wife of Kieciids, on to-wit: 
June 1, 1913, and on divers other days between that day and the > 
commencement of this euit in said Jasper County wrongfully and 
wickedly debauched and earnally knew the said Lucinda Schiller, 
then and there being the wife of appéliée and thereby the af- 
fection of the said Lucinda Schiller for eppeilée was then and 
there alienated and destroyed and also by means of the premises 
the Kscitee has from thence hitherto wholly lost and been de- 
prived of the society and assistance of the said Lucinda Schil- 
«Ler, his said wife, in his domestic affairs, which said dppelice 

r ought during that time to have had, and otherwise might and 3 
| woula have had. The second count in same form alleges seduction. 

Damages alleged in sum of Ten Thousand Dollars. The sppeliad 

- filed the plea of not guilty. 

The ‘appellee and Lucinda Schiller were married in the 
year of 1890 and lived together until a short time prior to 
‘the bringing of this suit, July 1, 1913, as husband and wife 
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with a family of children. They were neighbors for about 


fifteen years of appellant, also a married man, end man of 
family, living on farms in Jasper County. Their relations as 
neighbors were not disturbed until about one year prior to 
bringing of this suit. From the year of 1911 different wit- 
nesses testify to circumstances and meetings between Lucinda 

S chiller and appellant that tend te prove the charge in this 
Case down to September 6, 1913.. Upon the trial there was a 
verdict and judgment in favor of appellee and against appellant 
for sum of $1,000.00. 

Five errors in the admission of evidence and the refusal 
of Court to give defendant's instruction are argued by appel- 
lant to obtain & reversal of this case. 

i. The proof under the pleadings as to time of alleged 
acts of intercourse was not confined to time alleged in de- 
claration. 

2. There was no proof of the charge of seduction and the 
intercourse was the result of connivance of appellee. 

3. The incompetency of declaration and promise of wife 
of appellee to prove the issues. 

4. The admissibility of evidence tending to prove bad 
conduet of appellee. 

. The refusal by the Court of an instruction offered by 
appellant under the second count of declaration limiting ap- 
pellee's right to recover to substantially the time, place and 
under the circumstances alleged in appellee's declaration. 

Upon the first error argued the declaration in both counts 
alleged that the intercourse took place, on to-wit: June ist, 
1913, and divers other days between that day and the commence- 
ment of this suit. By inference appellant admits that if de- 
claration had said, on to-wit: June 1st, 1913, and divers oth- 

(2) 
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er days, etc., then appellee would not have been limited in 
time except by the statute of limitations, but because he fol- 
lowed the date given with the words “and on divers other days 
between that date end the commencement of the suit" he had 
made the time something that it wae not without the use of 
these words; material and if material it must be proven as 
alleged. . 

‘The office of a videlicet is to particularize or explain 
what goes before, in this case; time is not the essence of the 
matter in issue, so that it need not be proven strictly as laid. 

The averment under videlicet does not make subject matter 
inmaterial, that is in fact material, neither does an averment, 
not under videlicet make material that which would otherwise be 
immaterial, Clycopedia of Law & Procedure, Vol. Si, Page 705. 

We must detefmine from a reading of the declaration that 
which is material and that which is immaterial and the evidence 
shovld be admitted accordingly. 

The charge and the right to recover in this case was upon 
the theory that appellant by a certain course of conduct with 
the wife of appellee had caused her to violate her marriage con- 
tract damaging and injuring appellee in the loss of her society 
and affection which he was entitled to under the contract, and & 
that this suit was brought for carnally knowing appellee's wife 
and acts of intercourse the time when he carnally knew her,or 
had intercourse with her is a secondary matter to his right to 
recover, if within the statute of limitations and during the 
existence of marriage contract. 

By an averment under a videlicet the pleader expresses 
himself to not be bound or restricted to positive and minute 
proof of the date alleged. Chitty on pleading Vol. 1 Sec,.3iS. 

(3) 
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Under an ayerment on June ist, 1915, one act of intercourse 
might be proven even not on date alleged either anterior or 
subsequent thereto. The averment by econtinuando ought not to 
place appellee in a worse situation than if one act of inter- 
course had been laid. Chitty on pleading, Vol. 1 Sec. 394. 

This proposition is sustained by the great, weight of av- 
thority, where the averment is not under videlicet because the 
date is not within itself-matter material. The fact that the 
averment is made by continuando as to date does not change the 
materiality or immateriality of dates. - 

This is in accord with the weight of authority and prac- 
tice as we now have it from the common law end under the stat- 
ute, and the Court did not commit error in permitting proof of 
intercourse upon dates prior to June lst, 1915, and within 


‘statute of limitations. 


Under the second proposition that there was no proof of 
seduction the evidence properly admitted, tends to prove ap- 
pellant the aggressor and if there is evidence tending to sup- 
port the verdict and upon which a verdict could stand, the cred- 
ibility of the witnesses as to whether or not sppellant enticed 
the wife of appellee and was responsible for her wrong doing, ox 
whether appellee through connivance or otherwise brought it 


about are questions of fact for the jury. 


The third proposition the incompetency of declarations «nd 
promises of the wife made to appellee that her conduct would in 
future be proper, admitted by the Court is not free from crit- 


iciem. The evidence under the case of Mueller vs. Knollenberg, — 


161 App., 107, was held incompetent and reversible error. That 

mux it was incompetent and error in this case. The question of 

whether or not in the case at bar it was reversible error is the 
(4) 
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question for our determination. In the case of Mueller vs. 
Knollenberg, Supra, $2,000.00 damages were allowed. 

The evidence as to intercourse was all circumstantial mm 
and the evidence was that the wife had procured prior to that 
time a divorce against appellee on the grounds of cruelty so 
that the damages allowed were largely punitive, therefore 
the reason for holding the evidence harmful. 

In this case the evidence is not ali circumstantial. 

The evidence of Nily Schiller as te what occurred in hay 

loft between appellant and the wife of appellee if true could 
not be called circumstantial and it is not denied by appellamt. 
The undisputed evidence in this case shows that appellant carn- 
.ally knew the wife of appellee and tends to prove the scharge 
of seduction. The damages are not said to be excessive if ane 
pellant is liable gm in this case the admission of the evidence 
in the re-direct exemination brought about by a recall of ap- 
pellee for further cross examination upon the subject ae to 
whether he was at the time living with his wife was not rever- 
sible error. 

It is also the law of this State established by decisions 
of the Supreme Court beginning with the case of Kea vse. Tucker, 
51 I11., 110, and of this Court in the case of Browning vs, 
Jones, 52 App., 597, that evidence offered on Behalf of de- 
fendant of adulterous conduct of plaintiff is competent not as 
a bar to the action but in mitigation of damages. The question 
under the fourth proposition therefore is not Was such evidence 
competent? but was there any evidence properly offered and 
tendered on behalf of appellant. 

The only offer of this kind disclosed by the record is a 
question propounded by counsel for appellant to witness ire. 

| (s) 
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Bess Murray. {. What, if anything, do y= know With reference 
to his(referring to appellee) attempts at illicit ¢onduct with 
you? Objected to - objection sustained. S ame question to 
same witness as to conduct with mother of witness. Same ob- 
jection and same Buling. The questions did not call upen the 
witness to answer whether or net appellee had ever attempted 

to have illicit relations with her or her mother, but for an 
answer as to what she knew about it. What she knew might have 
been direct and positive testimony or mere hearsay evidence. 

In this state of the record to overcome the presumption that 
the ruling of the trial Court was right, the bill of exceptions 
must affirmatively show what appellant claims the answer would 
be so that it can be determined that the ruling wae prejudicial 
error. Ittner Brick Co. vs. Ashby, 198 I11., 565; 179 App., 
364; 182 A pp., 631. Because from the record in this case it | 
is not made to appear that the evidence offered was competent 
and if competent its exclusion harmful to appellant, The evi- 
dence would only be competent in mitigation of damages and 

no compbhaint is made by appellant that the damages were exces- 
sive. It was not é@rror to refuse to permit witness lirs. Bess 
Murray to answer the questions. 

We have held under proposition number one that acts of in- 
tercourse might be proven at any time prior and subsequent to 
the date alieged in the declaration, within statute of limita- 
tions. Therefore the refusal by the Court of appellant's in- 
struction limiting the jury to substantially the date alleged 
in the declaration was proper. This is conceded by counsel for 
appellant if this Court failed to agree with counsel for anpel- 
lant on proposition one. 

: We find no reversible error in this record ».nd the judgment 
will be affirmed. 
Affirmed. 


re oe 
(Not to be reported in full. le) 
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THE CINCINNATI EXHIBITION J 
COMPANY, a corporation, # 
Appelles, f 
2 Appeal from 
) Superior Court, 
Cook County. 
) 


VSe 


GEORGE _H, JOHNSON, 
\Appellant. 


1901.A. 639 


MR, JUSTICE BAKER DELIVERED THE OPINION OF THE COURT, 


This is an appeal by Johnson as defendant from 
an interlocutory order denying his motion to dissolve an ine 
junction granted to complainant, The Cincinnati Exhibition 
Company, restraining: him from performing or playing base ball 
for any person or corporation other than complainant during 
the season of 1914 and 1915, The contract contains the follow— 
ing provisions: 


"?, The Club may, at any time after the beginning 
and prior to the completion of the period of this contract, 
give the player ten days! written notice to end and deter- 
mine all its liabilities and obligations hereunder, in which 
event the liabilities and obligations undertaken by the Club 
shall cease and determine at the expiration of said ten days; 
the player at the expiration of said ten days shall be freed 
and discharged from all obligation to render service to the 
Club, If such notice be given to the player while ‘abroad’ 
With the Club, he shall be entitled to his traveling expenses, 
including Pullman accommodations and meals en route to the 
City of Cincinnati, 

8, The player agrees to perform for the Club 
and for no other party during the period of this contract 
(unless with the written consent of the Club) such duties 
pertaining to the exhibition of the game of baseball as may 
be required of him as said Club, at such reasonable times and 
Places as said Club may designate for the National League sea- 
sons for the years 1914 and 1915, beginning in April, 1914, and 
April, 1915, and ending in October, 1914, ana October 1915, 
unless sooner terminated in accordance with other provisions 
hereof, * 


The defendant took a course of training at the 


expense of complainant in February and March, 1914, and played 


with the complainant Club from April 14 to April 20, and the 
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next day signed a contract to play with a Club of the Federal 
League, a rival organization, | We think that clause 8 of the 
contract contains a Sciakiie seven’ that the defendant will 
not perform for any club other than complainant without the consant 
of complainant, and that the nature of the services defendant 
agreed to perform was so unique and of such a character as to bring 
the case, in the absence of special circumstances, within the rule 
stated in Lumley v. Wagner, 1 DeG, M, & G. 618. 
a 7: The chief contention of Spetiant is that because 
the contract contains a provision that the Club way give the 
defendant, the player, ten days written notice to end and deter- 
mine all its liabilities under the contract, in which event the 
liabilities and obligations of the Club shall cease and the 
player be freed and discharged from all obligation to render ser- 
vice to the Club at the expiration of said ten days, the contract 
is so wanting in mutuality that defendant, being free from personal 
bar, could not specifically enforce the govenants of complainant, 
‘and the complainant cannot therefore enjoin a breach of a negative 
covenant of the player. Counsel for Scfeilant wely, on the case of 
Uirey v. Keith, 337 Ill, 384, as decisive in favor of their conten 
_tion./ In that case the Keiths executed to Ulrey oil and gas leases 
- in certain lands owned by them in severalty, Ulrey assigned an in- 
terest in such leases to the Illinois Oil and Gas Company, a corpora. 
tion, In @ suit by Ulrey and the corporation against the lessors 
to enjoin a breach of the covenant of the leases it was held that 
complainants had a right to enter on any part of the lands except 
twenty acres which were found to be occupied by the Keiths as a 
homestead, and enjoined the defendants from interfering with or 


preventing the complainants from entering on and developing said 


lands for oil and gas, and the defendants appealed. 
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One of the grounds urged for reversal of the decree 
as stated in the opinion was, "that an injunction restraining the 
breach of a contract is a negative enforcement of it, and that as 
the lease contained a clause by which appellees were authorized 
to surrender it at any time, specific performance of it would not 
have been decreed in favor of appellants, and therefore the negative 
enforcement of it will not be decreed in favor of appellees, This 
proposition was the only one the Court deemed it necessary to con- 
sider, for the reason, as stated in the opinion, that, “conceding 
the decree to be otherwise supported by the law and the facts, this 
question is decisive of the case." The court then declares that 
a suit to enjoin the violation of a contract is governed by the 
same rules as a suit for specific performance, that while the de- 
cisions of the various courte of this country on that question are 
not harmonious, the Supreme Court of Illinois is committed to the 
application of the same rule in both cases. In the opinion a 
large number of cases are examined in which specific performance was 
sought, among them Marble Co. v. Ripley, 10 Wall. which it is said, 
"is a leading case on the subject of specific performance, In that 
case it was said: “Another reason why specific performence should 
not be decreed in this case is found in the want of mutuality. 

Such performance by Ripley could not be decreed or enforced at the 
suit of the marble company, for the contract expressly stipulates 
that he may relinquish the business and abandon the contract at any 
time on giving one year’s notice, And it is a general principle 
that when, from personal incapacity, the nature of the contract, 

or any other cause, a contract is incapable of being enforced 
against one party,that party is equally incapable of enforcing 

it specifically against the sthes! though its execution in the 
latter way might, in itself, be free from the difficulty attending 


its execution in the former." 
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As stated by Fry, Specif., Perf., Sec. 286, ed. 1890, 
440, Pp. 814: "A contract, to be specifically enforced by the court, 
must be mutual; that is to say, such that it might at the time it 
Was entered into have been enforced by either of the parties against 
the other of them, Whenever, therefore, whether from personal in- 
Capacity, the nature of the contract, or any other cause, the con— 
tract is incapable of ceing enforced against one party, that party 
is equally incapable of enforcing it against the other," And, again, 
"A contract that is sought to be specifically enforced must be 
mutual both as to the remedy and the obligation. <A party not bound 
by the agreement itself has no right to call upon a court of equity 
to enforce specific performance against the other contracting party 
by expressing his willingness in his will to perform his part of 
the engagement. His right to the aid of the court does not depend 
upon his subsequent offer to perform the contract on his part, but 
upon its original obligatory character." The court then proceeds 
to examine the authorities in cases where it was sought te enjoin 
the breach of the contract, and examnines Gas Co. v. Town of Lake, 
130 Ill, 48; Railroad Co. v. Fast St. Louis, 182 id, 433; Welty v. 
Jacobs, 171 id. 684; Cleveland v. Martin, 218 id. 73; Watford Co. v. 
Shipman, 333 id. 9. 

The court, following Watford Co. v. Shipman, supra, 
held that where a provision in an oil lease gave the lessee the 
option of surrendering the lease at any time on the payment of one 
dollar, there was a want of mutuality of remedy, and because there- 
of a court of equity would not enjoin a breach of the lease at the 
suit of the lessee, and quoted with approval from the Watford case 
the following: "A court of equity will not do a vain and useless 
thing by rendering a decree which one of them may set aside at 
his will," 

The question presented in this case, as in Ulrey v. 


Keith, is not as to the validity of the contract, but whether 


equity will interfere to prevent ite violation. In the Ulrey 
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case it was said: "It should be borne in mind that there is a 
distinction in equity between a mutuality in the obligations of 
contracts and a mutuality of remedy under them, As stated by 


Cooley, J., in Rust v. Conrad, supra. Denying specific perform 





ence doses not deny the legality or obligation of a contract; it 
denies merely that the case is one of equitable cognizance," In 
Poa *, Ulrey, 233 Ill, 56, it wadheld that a surrender clause simi- 
lar to the clause in Ulrey v, Keith did not invalidate the lease; 
that while the lessee had the right to surrender, the lessor could 
not compel a surrender, but that it did not follow that to hold 
the lease a valid contract necessarily implied or carried with 
it the right to enjoin the lessors from violating it. 

In the opinion of the majority of the court the 
provision in the contract by which the Club by giving notice 
could end and determine all the liabilities undertaken by the Club 
under the contract is a fatal objection to the right of the Club 
to enforce by injunction the performance by Johnson of his nega 
tive covenant not to Pplayor perform for any one other than the 
Club, We are not able to distinguish this case from Ulrey v. 
Keith, supra, nor to perceive any ground on which it can be held 
in that case that a court of equity will not enjoin a violation 
of covenants of a lease by the lessors for want of mutuality of 
remedy because of the provision that the lessees might eurrender 
the lease at any time, and that in this case, where a like right to 
terminate the contract was reserved to the Club it is entitled to 
an injunction against Johnson, We see no reason why any differ- 
ent rule should govern where an employer who has reserved the 
right to terminate the contract of employment secks to enjoin the 
breach of a covenant by the employee not to serve another,from that 
which governs in other cases, when a party who has reserved such @ 
right seeks the aid of a court of equity to enjoin a breach of 


some other negative covenant by the other party to the contract. 
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~6. 
The conclusion thus stated is in accordance with the decisions 
of the court in Brewing Co. v. Modzelewski, 183 Ill. App. 358; 
Bour v, I, C. Re Re Co., 176 id, 185, and Robinovich v, Keith, 
120 id, 409. 

The order denying defendants' motion to dissolve 
the injunction is reyerved and the Superior Court is directed 
to enter an order dissolving the injunction heretofore ordered 
and issued in the cause, 


REVERSED WITH DIRECTIONS, 


Mr, Justice McSurely dissents, 
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ISADORE B, SIMCO, 
Defendant in Error, 
ERROR TO MUNICIPAL 
Ve. . 
. count OF CHICAGO. 
MOFRIS M, MANKOWITZ, 
Phintiff in trrof 


ye.) c 
\ a 190I1.A.632 


f 


nae 


WR.PRESIPING JUSTICE F. A. SMITH 
DELIVERED. THE OPINION OF THF COURT. 
4 


A judgment by/ confession for #125 was entered in the 
Municipal Court of Chicago in favor of defendant in error against 
plaintiff in error on a promissory note and power of attorney 
authorizing the entry of judgment, and a cognovit confessing 
judgment on the note, on June 13, 1912, Plaintiff in error, on 
August 29, 1913, presented his motion to set aside and vacate 
the judgment. The motion was based on a petition and affidavit. 
The motion was denied. 


The court was vithout power to entertain the motion 


eter acs 


and petition, more than thirty days having elepsed after the entry 


of judgment. 
The judgment ie affirmed. 
AFFIRMED, 


Nov. 4/73 
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ISADORE B. SIMCO, 
Defendant in Error, 
ERROR TO MUNICIPAL 


vs. 
COURT OF CHICAGO. 


MORRIS M, MANKOWITZ, 
Plaintiff in Error. 


WR. PRESIDING JUSTICE SMITH DELIVERED THE OPINION OF THE COURT. 


On June 13, 1912, a judgment by confession was 
entered in the Municipal Court of Chicago on & warrant of ate 
torney authorizing the confesgion of a judgment in favor of 
defendant in error and against plaintiff in error. 

August 29, 1912, plaintiff in error presented his 
motion to set aside and vacate the judgment and for isave to 
defend against the action, Thie motion wae founded upon 4 
petition supported by the affidavit of plaintiff in error. The 
motion to vacate the judgment and for leave to defend was denied 
by the court and plaintiff in error brings the judgment or order 
of court, denying him the right to plead to the merits, before 
this court for review. 

The plaintiff in error, in his petition to the 
Municipal Court, sets up the ex parts proceedings resulting 
in the judgment, and that they were hed without any knowlsdgs 
of the plaintiff in srror; that at the time of the execution 
and the delivery of the judgment note to C. &. Huxley and at the 

time of the pretended transfer thereof to Isadore B, Simco, de- 
fendant in error, said Huxley was the agent for defendant in 
error, and that all the equities and defenses of the maker of 


the note exist against the defendant in error as the principal 
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of his agent, and that defendant in error was not at the time 

he received said note an innocent pyrchaser thereof for value 
before maturity, but that he well knew of and was a party to 

the fraud perpetrated upon the plaintiff in error in the ob- 
taining cf the note; thet the plaintiff in error had a valid 
and meritorious defense to the action of the defendant in error 
upon said note, namely, that the note was cbtained by fraud and 
misrepresentation of the defendent in error and his agent 
Huxley, to and in that behalf, and was wholly without considera- 
tion and void; that the note on which the judgment was entered 
was given as a part purchase price for a White Steamer automo- 
bile owned by defendant in srror, which wae sold bg C, B, Huxley 
to the plaintiff in error ae the agent of defendant in error on 
April 2, 1912, upon the representation and express warranty that 
the automobile wes in perfect running order and in first-clase 
repair and condition for immediate use; that the representations 
of the defendant in error, through his agent Huxley, regarding 
the automobile were false, and that the defendant in error di- 
rected them to be made by his agent Huxley, and both the de- 
fendant in error and his agent knew them to be fales, that the 
automobiles, instead of being in perfect running order and in 
firet-cless repair end condition for immediate use, was wholly 
out of recair, defective, could not be operated and would not 
run; that the cylindsr was eracked and the valves out of adjust- 
ment. 

The petition further states thet at the time of the 
sale of the automobile to plaintiff in error, the plaintiff in 
error was not familiar with autemobiles and so informed the de- 
fendant in error through his agent Huxley, and plaintiff in error 
wholly relied upon the representations of defendant in error's 
agent as to the condition of the automobile; that, in addition 
to delivering to defendant in error's agent the judgment note for 


$125 sued on, plaintiff in error paid the defendant in error $175 
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in cash, and relying upon ths warranty of defendant in error as 
aforessid, that he would make good to the plaintiff in error all 
that plaintiff in error sxpended in re;airs of the automobile, 
plaintiff in error expended in repairs on said automobile the 

sum of $150.06; that all of the repairs were necessary to place 
the machine in running condition as warranted by the defendant in 
error, and thet no pert of said sum of $150.06, paid out by the 
plaintiff in error, was ever refunded to him by defendant in error 
or any person for him, 

The petition further alleges that the plaintiff in 
error notified the defendant in error of the breach of warranty 
in the automobile before the maturity of the note, and that the 
defendant in error promised that everything would be made satis- 
factory, “but that instead of making his warranty good, the de- 
fendent in error, conspiring with his agent, Huxley, caused the 
note to be endorsed by Huxley to him, and inequitably and un- 
justly caused the judgment to be confessed thereon, 

The facts set up in the petition preeented equitable 
grounde for the relief asked in the petition, end the Municipal 
Court should have allowed the plaintiff in error to plead to 
the merite and defend against the action. 

Bection 21 of the Municipal Court Act gives to that 
court power and suthority, after the lapse of thirty days from 
the entry of a judgment, to vacate it on petition setting forth 
facts which would be sufficient to cause the same to be vacated 
in a court ef equity. Plaintiff in error was not guilty of any 
undue delay in presenting his application to the Municipal Court, 
and that court, having authority over judgments by confession 
given under Section 21 above referred to, should have permitted 
the plaintiff in error to defend against the action. 

For the error in refusing to open up the judgment and 
give plaintiff in error leave to make defense the judgment or or- 


der ise reversed and the cause remanded. 
REVERSED AND REMANDED. 
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SARAH A. COAE, 
appellant, 
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Appeal fron 
Circuit Court, 
Took Sounty. 


1901.A.6383 


UR. JUSTICE GRIDLEY RELIVERED THF OPINION OF TEE COURT. 


WF. 


MICHAEL J. CCAR, 
appelis 


On June 54, 1910, Ssrah A. Coan, somplainant, filed 
ber bill ef cteplcint in the Cireuit Ceurt of Cock Ceunty for 
eerarate maintenanse egsinat her husband, Michasi1 J. Sean, de- 

s feniant, charging extreme ard repeated crvelty and alleging that 
—~ en June $, 1910, be wan compelled te and did leave cefendant and 
liv? s¢carate ani epart from him, without her fault, and preying 
for the custody of two of their three male children. The defeni- 
ant filed an anewer denying the charges ef crueity, ami aleo 
filed a crose-bill alleging that semplainant Kad been guilty of 
habitual drunkenness for the space of swore than tee yeare and 


that she was net a fit rereon te have the oars ami quetedy of any 


Ls btiite” Lo ctlinsd: 1. py «Staaten, 


of waic children, ard praying for = diverse and the cuetedcy of 
aid children. In her anewer to the ¢roees~bill scemplainant cenied 
the charge of habitual drunkenness, denied thet she was net a fit 
perscn to have the custedy of the children ani denied that defemi- 
ant wee entitled to 2 diverce. The cause #as heard before the 
chancellor on February 18th and 19th, 1013. Seven witnesses, in- 
eluding compleinant, testified in her behalf, end eight witnesa¢es, 
including defendant, teetified in hie behalf. 
On March 3, 1913, the court entered a deoree finding 

- tiat the defeniant had not been guilty of eatrese ani repeated 

orvelty to Gomplainent, that she eae not and had not been living 

seperate and apart frex the defendant without her fault, and that 
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comppiainant had ween guilty of kebltwal drunkenness, anu decrecing 
that cowpiainant's 6111 be diemisesed for want ef equity, thet the 
bende ¢f matrimeny existing betwean the p'rtise be dieecived, that 
the defendent have the gare and quetedy of the three children until 
the further order of the court, and thet defendant pay 212 per 
g#onth watil the further erder ef the court, s¢ alimony, to Ere. 

#. J. Yaleh, for the vee and benefit ef complainant, end aleo pay 
$35 to complainant ae « ecliciter's fee. 

On March 15, 1913, the complainant appeared by her eoli- 
citer, cther than the ene whe tried the ssuee, ani entered her wo- 
tien te set acide and waeates said deeres, snd the motion wat con- 
tinued until the next term of court. On Zarch Slet she filed a 
petition accompanied by varicus affidevite in euppert cf *#aid mo- 
tien. Certain srendments te the petition were supsequentiy made 
and cther affidavits filed. On Bay 1%, 1913, the court denied the 
motion te #et atide ané wacate said decree ami entered an onier alq- 
lowing an epres] frem said deeree te thie ecurt, and also from 
"the order of the court denying 4 new trial of #sia esuse,* upon 
complainant filing her individual bond in the awn of #250 and a 
eortificate of evidence within 42 eresified tise. The appeal fas 
subnequently perfected, and the complainant here urges that tac 
court erred in entering eaid decree, tecaues the findings are 
againet the weight of the evidence, ard further that the court 
erred in cenying «aia sotion t¢ vaeate the deeores. 

Se have carefully examines this pomewhat velwsinous 
reecrad, and heve reached the cenclusion that the decree #houwlc be 
affirmed. Uo uceful purpsee sould te subserved by making « deteail- 
ead review cf the teetimeny of the many eitneseee heard in open 
court ty the chancclier. Suffice it tc say that, ix cur opinicn, 
the decrees ic net contrary to the weight of the evidence. There 
the evidence ie cenflieting wpen = trial hed in open court the 
finding of the ehancéller has the same foree ami effeet in a re- 
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turoed or eet aside uniese it is pelpably against the ssight of 
the ¢vidence. (Scari v. Oleen, 91 Ill. 273; Greenecod v. Fenn, 
136 Ili. 148.) snd #e de not think that the court ¢rred in 
refusing complainant's motion to vacate and set aside the de- 
ree. 
The decree ef tae Cireuit Seurt is affirsed, 
| AFPIREED. 
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This ie am erpesi from «a deares of the Circuit Court 
éSeniosing for wont of equity, appellontts amended bill for 
divorcee, charging avpellee sith eruslty and sdultery, ‘The 
@ause sat heard by the chenmcelior, tithowt <« jury. The 
emily ground urged for « reversal of the desree iz that, upon 
ths evidence edtiuced, eppeliient established the avernents 
@f her bili and sue entitied to a deeres for divorce. 

The parties bagame acquainted in 1990 er 199), ot 
which tine appeliant, eho eas shout 33 years of age ond whe 
had produgea « diveroe from her former huaband, vas, vith 
her tao sone, living «t the heme of her porenta. Aovplice 
Was then abouh 24 yeare of age, ami oxned and conducted a 
ayug etore in the vicinity of «rpsilant*s beme. In UiG0 
appelise became a roomer or boarder st the hose of apppliant'te 
parests smd 66 continued until about two years subsequent te 
Ris sarriage to appellent in 1896. In 1990, « som wae born 
ef the sarriage. fn i3CE the parties reserved fer « time te 
om aperteent, bat after the death of appeiicnt'*s father in 
Jahtery, i908, they sesumed their residence at the home of 
Sppeliant*s mother, <bere they continued te revide until the 
filing of the Dil] herein, Upon the death of her father, 
who left an eatate eutinuted <t ovar $500,000, aprellent, as 
his only child, inherited the eames, subject to the rights of 
her sother,. In March, 100%, owing to Liinesa, appolise, Bs 

«ee the suggestion ef appailiant, dieposed of his «rug stort, re ] 
ier = See , = 
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amd ¢id not ezain engage in active business wetil Arril, 1007, 
shen he beosus associated in a business enterprise vhich rew 
quired hic presence ond attantion at Kanene City from 1oc7, 
te February, 1965, et Phtladelphis from Fetrucry, 1000, to 
damuery, 2516, ani eubsequentiy until Deeamber, 1916, «t 
Wee York. From Borah, Ie, to April, 1907, arpelies com 
tinesd te Live st the home af oppelinnt ent her mother, ond 
eesieted appellant in the eamagement of tor estete, In 
1907, sppelies borrowed from arpellent $4,000, for the pum 
pone of enthling him te mrecure on interset in the meinese 
enterrrise chich he them undertoch. He gave aprelianst satice 
fuetesy security for this losn, «nd subsequentiy peid the 
Seme te sppelicnt’s cttorney. Turing the time apoeiiee 
wae contuoting his busisces st Keneas City, Philsdeiphia ond 
Hew York, he sxe cocational visite to the fambly home: a% 
Caicase ami appeiiaent and their som mode extended visite ts 
appellees at tee aevers] other cities hore appelics ene ame 
pioyed «nd where they scintainod the omifmary fomtiy reiotioi.s 
Appellant testified thet her relations with aprelice fm li? 
sere pleavant, The mother of appelisnt dieGg in 1010, There 
ie wa suggestion in the resoerd that the raintione existing 
betegen appeiies ani the rarente af appeliant, aging the 
life time of the istter, sern other than cordial. 

Tne first ast of rhyeieal vieience by aprpelice in 
@iaieed by oppeliant te hove oneurrsd im Fobruary, 1204. Is 
ie admitted that the rarties then had some corntreverey concers 


img = very trifling matter, wizs the naysent by arpelice for 


the servises of 2 plusher in sleemiag a gateh bogin, hiskh 
aervicaa sppellent inaisted ned not boon properly rorformeds 
ApPellent testified tant upen her refusal to leave the room 
ami te o¢cee disauesion of the satter, sppuliee teek hold ef 
hex between the ora ond ahowlder; thet whe got in betoeen 
the door jambs und ateod there, thet be didntt get ber cut 
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and @@ cheked har; that he took her by the neek and chooked 
her, then he stepred inetently ani che wolked ont. Referring 
to the same osoasion appellee teatified that epréiient had 
repeatedly upbraided hin «nd he told her he 214 not sant to 
hear anything more on tae subiectj that ke then tock her by 
the erus ani carried her cut into the bull and shat the door; 
that he did act strike or choke her. The incident waa sot 
relisted by aprpeliant to har acther <nid sue not again referred 
to by appeliont until she fiieé her bill seven years thereafter. 

The second act of cruelty om the fart of appellee 
iz ciaine’ to heve cocurred im 1905, upon =n cesaeion «hen 
abe went to the ctabie for the rurpese of caliing oppeiiece 
te Ginmere She testifies that he then exept some dirt, 
water ani manure fros the etabia fleor 213 ever her face, 
érees ani Beir, That thie incicest we sreatiy exaggerated 
by avetilant is evident fees the foot that, notvithatanétiag 
the claim that ake wan « high epirited, refined and sensitive 
“Oman, she forthvith eceated herself at the dinner tabie ond 
partook of the prepared mesi, without removing the evidenees 
of appelles*s cileged cruelty from her person, The testimony 
ef epseliee eatiafectorhly explains the incident as <heliy 
aceidentel, He farther testified that upen observing « 
apet of dirt on her face, he attempted te wipe it off, tut 
she resented hie advances, and declared her purpose ts oit 
at the tabie and eat, «ithout wiping it off. 

The third act of crusity is clsimac by appeiiant 
te hawe oceurred on December 31, 1005, following a <ieuseion 
about some tocinese matter and the reading of = letter relae 
tive thereto. Appellant testified that <ppelles then tock 
his bend and Bit her om both sides of her fase, Enocked her 
gicenes off, took held of her orm and teisted it ami foreed 
her te ait doom im a shairy thet be then alse tock her by 
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the throat.  Appelive denied the sqgurrence of any sueh 
incident, 

The admitted oomiust of appeliant toward aprpelisa 
end her prepesaia.to his, ehortiy following the slleged inei- 
dent of December 21, 1566, shen he ses contemplating going te 
Eanees City, sre not entizeiy reconsilisblie sith «ny feeling of 
eeeentuent which would neturaliy be provezed in ser, by Lis 
slieged wistrecteent. She teatified taat she asked Aim not 
te g0 avay from home; that #he preferred to have hin stay 
om steount of tenis boyp thet she offered, if he wouid stay 
e% heme te resumerate him a¢ sack a9 Ae could heave saved 
ous of hia saierys 

The fourth emi last alicsed ect of erusity on the 
pagt of appelice, shich preceded the filing of the original 
bill, on Oeteber 36, iGii, is claised te hove ccourred on 
Gateher 28, 4913. The thres prior acte of alleged crueity 
were fuily condoned by spptllent, and my preperly eniy be 
relied upon by her, if revived by the =lieged sonduat of 
appeliee on Geteber 26, 1211. Shertiy srier to June, fii, 
ehen sppeilant, accompamied Sy her song went vest, «here she 
remained umtil Octeber 13th feciceing, ake hed tept the door 
ef the bed room esoupied by herce:f ami son, locked st nigkt 
a@i this custom was continued by appellant after her returte 
Tae conduct of sppeliant in thie reepest wae resented ty 
appeiieg, sho, not lmproperig desired te save free access te 
the room oequpied by his son, then chow 12 years of agey and 
te whom apptilee was much atizehed, There vere repeated 
sontroversies about the subject betwoan the carties. At 
Ginney on the svening of Octeber 38th, eppelige dirested or 
requested arpeliant te leave tha dace umiosked. The boy 
#54 sunjest to cegasional ettacke of iniicpesitiong ani waa 
inmiisposed that evening, There ic a conflict im the teetie 
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Appellant testified Cast upon appelice*s threat thet be would 
break open the duce if he foumi 1% loczed, she said, "Yell, 
I wizi,* Appelice testified that sppellant @aid ashe sould 
a@ a2 ane plesead shout it emi would continues to icck the 
Geet, «ani that he teld her ke would heve to cores right through 
then, Appellee sent te the room te aee Ais son, and thon 
isft the house, returning 2% «bout 16 o*cicck. Upon his 
returcn he found the foor lecked 2nd knocked on the deor 

enc demanded adwiesion inte the ream. A&ppeliant fia iiy 
whiesked the door, “hereupon cpreliee entered the reem ami 
atteapted fo "kill" or breck the lock with hie knife.  ip= 
peliient resisted ths continued efforte ef spreliee te injure 
the iock, smd during such tine orrelient suffered a bruise 
on the cide of her face, shick «ithin three or four c«ys 
f$ilowing showsd alight m:rke of disecicorstion. Apeeliant 
testified that «cpeliee*s 2m came aroun amd struck her and 
threw her against the docr, Asin, in response te the 
question, "Dic he suah you or strike youT*® ane replied, “I 
Gammet tell «hether be teck Ria hand, hie «Ybow or hie atm, 
tut i¢ was thie wey (indicating), something cane up and 
strusk se,* 

Appellees denied that be deliberately or consciously 
struck appeliant, omé appeliant*s recital of the affeir is 
entirely coneintent with the theory thet the slight injuty 
which she suptained, wan occasioned seccicentallys 

Tie only tabetantive evidence im the record in 
surpert ef the cisim that arpeliee we culity of adultery 
is the aeposition of 2 comeon crestitute residing smi plying 
hey trade in the City of few York, shich deposition she «as 
imieced to mike a3 the direction of = mat, as te whom she 
ssid, "I ic everything he talis me to.* Shs wae a cone 


- feesed victim of the cocuine habit, oni the record of her 
testimony discloses that «hile under examination before tne 
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Comissionsr, she suffered 2 mente] omi norvour celiapea, 
for inck ef the @rug. If her textimony hac not been 
direetiy contradicted by appellee, it sould, in the light 
ef the surrounding circumstances, hove boon ineffeetual te 
sustain the charge of adultery againat him. 

The record in the cane is voluminous and exbraces 
a@ recital of mamcrous facte ond cirowmetances, releting te 
the cormiuet of the parties direstiy involved, and of othure, 
sith wham they were assceinted, before and subsequent te their 
martiags, “hich sre sot escential to « determingtion ef the 
ease upon ite serite, and which fer obviowse reasons ve have 
refzaized from deteilings 

We are not pereunded that the chanseilor, who sae 
in a better position then are «a, to determine the credibility 
of the several witssases ani to weigh their testimony, erred 
in hie conclusion thet apreiient had failed te establish hex 
tight to a decree for divorce. The deeree is affirmed. 
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DELIVERED TRE_« THE COURT. 
Tita fe « suit ig «rpelicé againeh appeiiant te 
| Pegorer dsuages fur srongfully esueing the death of appelicats 
intestate, dames VYornon Beek, age |x Foor, “iersin tiaze 
a6 a verdict ard jucguent sgainct aggelient is the Tircuit 
Gcurt fer §5,720.xt. 

The ence wae subsitted t¢ tie jusy upen the fizet, 
SeGeni, third and fifth ecusts af the deciaretiote Enth 
af asid counts avert in substance that appeliest was in 
pors¢esion snc ccstroi of ani was wing a o@rtain tease and 
@egua and igad of bimder or poring scterlal, which sere upoa 
Lincois etrset, « publi Kighesy in the city of Ghleage, at 
OF BGA the interanation of Jadxeon bowisvard, atei Shich were 
then sad there ie the qastedy aad control of certuin servanta 
ef appeliens sai uhGex the civectian OF « esriain farenean 
Gta GfaveL OF apptiient. 

«Fhe first euumt charge thet i. eas the duty ef 
appellant 46 woe @11 raeseamsbie eave lm ami about the soriag 
| ef aa$G team, wagon and losd, and ia and about the management 
Gf the sue, 96 oh uct t6 injure pesos iowfuliy upou said 
publia kigwoy, but chaveln sppellaat wholly failed ant acs 
defsalt, om$ on the contrary thereof, negligentiy and #ith 
ie knowledge or erportunity for knesledgs by the use of reason 


aaa ° % ates aaa t aciaaios 1 ot ihe 





avis wae? ‘iokie elites ‘a galved : = santa wal ine ; 
i Borers Fi ts ysto watt ab ead oitdun 2  <leoute “ptooald 
Suge deine tee esnarelacd agetaet te aobtsequstes ae sachs 
etneviss abitien ‘te toutace ine ‘voters eat ‘ee fore) bag sade 
aut) alisede x woddooul Saat tales ‘ae gusttegqe Se 
| sadiedye te teva allh 
is eka teks a a iad ‘wey ieto tau0e ‘Heati sat si ies 
—_ asi es dessa - te aa tue Bideawdawe ite acu of cca tighe 
pemnes, iiss’ etd beds eee ‘ae fae, heat is nga =a ais ¥6 

sha eo gié ‘vidios phase, “emtsl oF toa be on” “gouss oad Se 
at ba Sotint” Utode snatsvigas mtbands die ott iA antag 
tah iret: tighe’ stoenais qaeliass’ ace Es ta beck 


aio: il te day soe a caiakeuat wr wrens S ee 


: 
¢. Sab op BO ie, wae 
‘Sie! 5 a wets 42236 Siar ee aS 











-Z= 
able Gare, caused the eald team, wigot, ami ioud to be soved 
along eaid highway i& such a manner thet deceased, while 
iswfully upon seid nighmy, struck, ron Oh, run cover, 
erushed ant injured so thet ieeedisteliy theresftar ke 
BiGd, StB- 

The sesomd count charges the? said toam, sapgory 
ama lead, omi the substances in tas acture of tar conteined 
in said iesd, were attractive to cuiicren ami seppesied te 
ebildich caricsity «nd inetinct t¢ pisy with «nd in the 
making of Balis ef tar, ami divers other =ayt, ami aniie 
S212 téaty wagon, and lead sere stamiing stationary upon 
said bighwey, =né the geceased ori other chiidrem of tonier 
age sere playing about @aid wagon ani the load of contenté 
thereof, apreliant, by ite servants, then emi there ac 
@areieccly omd improperiy moved and minaged s2id techy wagcti, 
emi jood sith kmosledse or opportunity for Enosiedsce in ine 
exercise of reasoneDle care of the position in proximity of 
@aid teem, sagen, ani loud of said deceaved ani of the danger 
te Bim anG thet by and throegh the nesiicenee of appeliant by 
ite servents, in woving ami saneging the said teas, eagon, 
eee losd, it wae caused te rum opon ami over sald deceased, 
ete, . 





fhe third count charges tet it became ani waa the 
duty of eppelient end ite servants te use sli ressencele Gare 
in ond sbout the moving of said team, wagon and lead, ami ia 
end about the memeagement of the same uren esid public aighway 
$0 GS not t6 injure rereone inwfelly upon sxic public highway 
and to warn snd notify rersens lawfully upon «aid public 
hisheay of ite intention 20 to move omj operate seid sagotty 
team, ond losd, but, thersin, the said defendant wholly failed 
amd made default, snd, on the contrary tisreef, negligently 
and eith knowledge or opportunity for knowledge by the use 
of reasonable care, caused the said team, wagon, and load te 
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o3e 
be moved siong goid highesy in 2 dancereus sonmer ani si thout 
giving any warning of ite intention 26 to move said team, 
wagon, smd load, s¢ that said Gesensed, while lawfully upon 
®eld public hichesy ané whe wae then ond there in close proxije 
mity to the said team, sagen, and iced, wes, witheut any 
warning to him of the intended moving of the eaid wagon, 
etruck, sun down, fui over, ani crushed ond injured by reason 
of the «tarting oad moving of @sid sagen by the doefemiant ond 
4t@ servants, as aforesaid, sto. 

The fifth count charges that acid team, wagon, and 
ioad and the centente of eaid «aqon vere attractive to 
Shildren and acpealed te childish euriozity «nd instinct 
and eulewlated to entive children of tenier age te ploy sith 
and srtund said wagon, test, etGe, and while the chi team, 
Wagon, ahd josd “ere standing stationary upon eid hishkeay, 
without gearce or warnings of se@anme to prevent children fron 
being and playing around the sus@, aid deceased, together 
with other ohlidren of tender age, eas euticed by childien 
euriosity and instinet te piey unier ani sbaut said waren, 
end while 221d deacased «as under said secon or in 4 position 
a@ar the wheels of said wagon, arpelient tireagh ite arcente 
and @ervants, not @uercieing proper care ond e@eution or 
saiequerGa, ond «ith notice of the position of sala deceased, 
oF with opportunity for knoricdre of his position by the 
exercise of resconchbie aare upon sppeliant*s part, did then 
ane there neglisently move end cues to Se mered said tent, 
Wagon, ami lead, without eny warning oe notice te anid Gt- 
ceased, «ni sitheut exerciaing care te prevent injury te said 
deceased, «hereby, through the negligest sconduet of appellant, 
by ite servante, the seid team, “agony and load were cauesd 
to run upon ani over ssid deqeased, ete. 

Appellant plesded the ceneral issue and a further 
plea denying ornerehip ani operation, etc., which latter 


Sg ‘plea is not here involved. 
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& duly 21, 1909, and for about tea eoeke prior 
therste, appellant was engaged in paving Jsackaca boulevard 
Rear S56 intersection of Lincoin street, or ia rereiring the 
| pavement there. The atphsit was hsuled te the job in dump 
sagons drawn by horeeea, and «a3 aot unlowied until it were 
fequired to be apread ures the paveasent. About 10 o*clack 
da the forencos of the day named several wagon loada of 
e@phait were hauled t5 the pisses, where the «ork «aa in 
progress, «mi a9 tee pareryas ware aet thin teady to eereaad 
Bil of the eephait se then huuled, the drivers ef the severs] 
wagons ware divectad to step their taam@ aad wait umtil aalled 
apes to dump their loads.  Woonsy, one sf the dvivars, stopped 
hie toam on She eset aide of Linosla street, about 74 te 166 
feet south of Jacksom boulevard, a9 that his wigan atocd 
about 3 feet feos the cuth, The horaes sare hacded nerta 
ams remained bitched te the sagem.  BZoomay zot eff hia 
Wagon aac went i or near the aauthweat scornar af the stracts 
Bansd, Hear which point other empleyees of appellant were then 
at work, ami whers other drivere had somgregsted, te await 
sireations from the foreman, Laka, when and where to drive hie 
team ani unless hia wagon, Turing the forenoon, after the 
sugch in queetion Aad stepped on Lincain atreet, ami while it 
was standing thera, several Yoys, sao lived in the ismediate 
B@Sighberksod, including the deeeased, ware slaying om the taat 
Side of the wagemy sitting on tit such engecad in pulling out 
aggnalt of tar, os they ealied if, with sticke of with their 
Senda, from openings in the bed af the sagen and rolling i 
inte 54118, “hen the noon howe saevivad, Booey, «bo we then 
eianding Am the atroaty tan or fitteen feet fram bie tecmy was 
tolg by luke to food bia team, a% hic wagaa sould sot be un 
isaded until after dinner. 4a Nooney advanced toward his team, 
or while he took hold of his herses* heads for the puxposs of 
leading themup, they moved ferverd tes or three feet, and the 
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gauging injuries skich resulted in his desth. 
eS There in a confliet in the evidence regerding the 
eocesion for the aovenent of the team ani wagen at the tine ia 
question. The etidemoe offered by appellees tends te show 
thet o¢ Hooney aprresched the sagem he «se carrying too neste 
bags vith shich to feed the horwes, and that shen they sav the 
nese~-hags, they atarted forward toward Mooney, while the evie 
éenee offered by appellant tende te show that the horses vere 
uot fed from nose-bass, but that the grain ans kest im s box 
in the front and of the wagom from «hich the horses fed after 
they were wohitehed from the wagot, and that the drivers om 
picyea by appellant were not provided with nosreboee; thet 
when the wasemn soved forweraé Eooney ens aot ihe heada of the 
Borses fer the purpese of leading them forzara « fee feet te 
@ shaded portion of the street, shere he propesed te unhitch 
ont feed them, In view of the Fact teat the only ecunt in 
the desiaration which charreeg arpelient with nesligence in 
leaving the horace unfustened, «hile standing upon the street, 
Wee, on ection of appeliee, «ithdrasm from the jury, it i9 ume 
negeasary te dstermins the precise ccasmion for the movenent 
forward of the team and wazon. 
if, hoeever, it sight be held that the avermente in 
the other counts of the declaration are sufficiently broad te 
charge & breach by appellant of « duty te faaten the horses 
when wtending upon the street, a failure io pericrm that daty 
could net be held te be the orexiaete cacae of the death of 
agpe@llee*s intestate, because the unoontrerverted evicence 
ahows taat the herees did not move forward a greater dletance 
- them they might heve mowed, if thep head Seon fastened, 2s 
horaas are ordineriiy fastened, when standing upon the strect. 
Yo gaee hac been cited, ami « corefel asoreh hee 
disclosed none, therein the doctring of “attractive missnces* 
bas been extenied to = team and wegen or other like vehicle 
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stending or moving upon the strwet, vhlie suny sases are to be 
found wheraim the courts heve expesesiy held thet negligenos, « 
that is, «= failure to obeerve some duty - may not be predicated 
upon the sere prosence upon the atreet of a team uni wage, 
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While the deceased Sy reason ef his infusey wae aot 
ghargeable vith contributory negligence, né duty sae impoced 
wpom the servants of appeliant in charge of the team and wegon 
te avoid injary to the deceased, wmier the ciroumstianess die= 
glesed’ by the evidense in this case, unless amd until *ai¢ sam 
vante knew, or had geseom 66 Seileve ta4% the ceceased eas in & 


pouition where he sight be injured if the tess sas started forward. 


There io no pretense thot Hoogmey, the driver, sew the 
deceased or any of the other children at pisy arcumd or under 
the wagen when the borges started forward, or that he had say 
keoviedge of their presence Bear the wagon witli be heard the 
deoassed sereéam, afd it ic alearly established thet when ike, 
the foreman, directed Uoonmey te feed the horses, the boys were 
eeated on the guerb gast of the sagen, in = pisee of sctaty. 

The sccidant «nd conzequent death of erpelice*sa ine 
testate are kmexpressibly regrettobie, mit in the abiense of 
Segligence en the guxrt of the servante of appeliaat it oanact 
Se held liable te respend in damaced therefors 

Tae judgment isn reversa@d with « finding of fact te 
be Sneerporated in the juierent of thie court. 


oF PACT. 





FINDING OF FACT: 
Ye find thet appellant was not gublty ef the 
' pegligence charged in the decisration. 
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Defentant in Error, ERAGR To 
WR SUBICIP sh. COURT 
FRAME G, Hagr OF cHrcace. 
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MR, SURETCE LUNCAN DELIVERED THE OPINTOE OF THE COURT, 


Defendant in errerts jucemest of (900 was rendered 
in a jury trisl for the unpaid pert of «nm slieead cerosit of 
$1,200 made by her in Frenk 6, Eajicoek's privete benk, July 
ii, 3611, 

Pieiatifft in error, Hajicek, asko 2 reverasi of the 
judgment, and insiste tact the evidence is insufficient te 


Pree 7 


marport it. The record evidence aiseiones that sbfoudant +, 


CAR error) snd her husband sere seloon keepore whe uruslly kept 


& grest deal of their money at their home, and sere doing 4 
prefitable selecon business and vere ciao keeping boarders, 
amd that they sere teking in from $50 te $100 a anys Both, 


tty £. 2 tie Btn 


of them hed had deposit acecunte at the bank of pis tneiet %- 


erre® for pears, ami on August 10, 1050, avfendant’ an orror 


Chama 


opened a new ececunt in ner WEE by then depositing in goic, 


‘gurrency and checke the sum cf [1,006. She only sada two 


deposite there after that date, one of $600, June 16, 1911, 
ané the Other July 11, 1922, anc che never cheoked ony of nad 
moneys out of the bonk up to Jomusry 15, 1915. said leat 
date she vent te the bank te collect Aer interest, ond Rudeiph 
Hajicek, brother of AMetise bn errer, eiigulated her interest 


at seeething over $60.06, and on informing her of the interest 


@ue she enid it wae not enough, le repiied, “Kor much 


“Antorest do wou want on $5,100".° Bhe at once replied, "Lord, 
we have $5,000 heret® Me then locked at the booke of the 
baa» and her pay Took at a her, of ohe —_—* "You 
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have your money here, $2,100 with interest," She asked him 
then to write it in hor book, «* she eas then inforsed that 
her book did not shox it. He testified thet what he neant 
wae that she and her husband both had over $3,000 there. He 
refused to credit Ber pase book further unless she would 
bring his eome written evidence that she had eade more deposits 
then her pose book shoved, She and her dsughter both tastie 
fied wery pocitiveiy thet om Jwiy li, 1811, she deposited 
$1,200, $366 in scld and S800 in currency; thet they Scth 
@an her husband cout it the aight before, anc that on that 
day between 1 ami 3 o'clisck >. BH, the carried it te the bank 
in her purse, the qurrency <ith e poper band sround it 
merked *$900%, 22 the husband hed fixed it the night before, 
amd the gold tied up in « hondkerchief; ‘thet Ruiolph Hajieek 
counted it, sade an entry in ber poss book, slirred it inte 
@m envelope anc handed it to hertz that she returned to the 
anicen, found a iurge cerned there, threw the paas bock inte 
& dfaseez, ami never san it any sore witil she sent book for 
her interest oe aforessid.  Heither she nor her daughter ever 
isoked st the rages book, as they testified, until Jommry 13, 
i823, when they learned thot it only showed 95060 deposited 
Juiy ii, 1931. The »2s8 book and ths deresit slip made out 
by Rucelph only chowed a $300 deposit. Ruieliph could only 
remenber or testifg as te the amvunt of the derosit by ths 
pase book, the depesit elip and the bank booke, and from 


‘thoee testified tat ake on that date only depesited $300, 


ana that tie books ehewed it «131 te Be currency. He alse 
teetifies that the deposit slip ahowed it te be a1] currency. 
It mas put in evidenes and the originsl ie in the record, Seedy 


course idetnine 


(aa we Koad it) 4t eiesrly shows the $500 to be gold ac the 


figures showing the smount ore written in the space for sold, 
‘below the one just above for currency, thue oorreborating her 


ge te the amount of gold Sepesited on thet date, The evidence — 
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alse atvetosea thet the parties are ebl-Bohemians, ond that 
aSteniantan orror) camnet read English or Bohamion, but that 

eae 

she knows figures then she sees them, The daughter oan resd 
ami write English. 

aii. Defendant in errorts testimony is sontradieted by 
pisintiff in error in sowe minor actters to the effect, that 
she teld the Hajiceks fn January, 1912, that she meade her 
acid deposit im August, 1911, insteed of July, 1911, and alee 
that ashe then caild she made thet deposit by giving the money 
to Er, Topinka, another employe at that bank, while ef the 
trial she amd Nudeoigh both tentified that the deposit ef that 
date was made to Rudolph, Er. Tepinka silaco testified tint 
ahe told him he got the deposit and stele part of it, <kom 
ebe hunted up and talked to about the eatter juet after she 
left the bank Jamusry 13, 1912. The teatineny alsc showed 
that the books of the bank did not chow any over cash on 
duly 11, 1913, ami Rudolph Eajicet: «mi another employe of the 
bank, Ur. Vanek, tentified that Rudoiph counted the money at 
the gliose of busines on thet Gay, and YVasek added the cach 
Gepesite regictered, and that they beolaneed, as shown by the 
DBeoke. Sone of plaintiff in error*a sitasessa, including 
himself, could personally rememboar abowt the deposit, az to 
ita amount, or an te the character cf the items making up 
the deposit, exeapt as chown by the booke, 

The burden of proof was uron defemiant in orrox to . 
chow tht her account at the bank was not correat before abe © 
coulé recover, The reception of the pasa book by defendant 
is error with the entries therein sade without exemining the 
aase ani eitheut complaint conmctituted am im>iied acquicscense 
by her in the correctness of these entried, ond they make an 
account atated betecen tie parties. Such acceptance and 
acquieseense are net conclusive upon her, if in reality the 
account was net correct; but it requires 25 clear and satis~- 
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faetoxy proof te open up the transaction and recover for auch 
mictake oa ian the caee of opening scoccunte between cther ine 
Gividuele, uhen there hag been on account stated betesen then. 
st Hotions:) Bomk v. Hoicht, 5G Tile, 191; Hottie ve South 





















Ye Enichta, 72 Til. Arpey 321. 

The facts that oniy taree deposits «ere made by 
éufendant in error in her last bank acecunt, that the deroeit 
in question eae the ioet deposit in that ascount, emi that neo 
cheeks at sil were ijrawn on her seccunt, are vory strong 
argumente leading to the comglusion that defendant in error 
jatetectetetr to know snd to reeember approximateiy how 
such money she bad gm the benk, om! how much money anc the 
gharsctsr of money she deposited at the time she made her 
iast deposite  Ghe “as correberated ezactiy by the deposit 
eiip in the amcunt of goid ehe ciaimed te hows deposited at 
thet tine, and the jury wae warrantied in tae cenglumicon that 
it wee a very easy matter for Ker and her daucahter te know 
with certainty «hether the depesit in question was <li gold 
OF pert gold and part currency,  UOofemiant in errer would 
also be expected under such circusstanvee to knor the exact 
amjunt of money ahe had on deposit, 4f the sun wea exactly 
Stpressed in sven hundreds or thoueanés of aclilera. The 
named tim precise sum, «he Axed in the Sork shea she vent to 
get her interest. The sanmed the precise sus sliasing or aot 
entereé in hur pase book as 00 in currency. The bocksa cad 
the Geposit siig and her ress beck eomtradiet her om the vital 
pointe, taet she deporited $1,200 the lest time she made a 
deposit, and that she hed $3,006 om deposit in the bank. 
The couciusion is alacet irresistible that she either had 
$3,006 on deposit in the bank, or that she «nd her daughter 
are willftud perjurere. 

The evidence ef the pase buck, and the bank books, 
tegether with that of tho bank*s cxployes and of plaintiff in 
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ereor, oi te hoe they were kept, aud thst there san ne over 
oaen on the date of the last daporit, make « strong case for 
Plsintiff~ im error, considering the further fact that ne 
Compiaint «ae made by defendant in error until six monthe 
after the lest entry in her pose book. She haa the farther 
facet in her faver thet ehe eculd aet read or write. 

Proper caution on her part would have aucceeted to 
hez Ghat she should Asve Sad ner daughter to exemine the back 
before icaving the bank. Gn the other hand, proper caution 
Om the pert of the bank teller would nove suggested te him 
that he require defendant in error by herself or dcughter 
£6 BavVe sade cut Ler omn deposit slip, cr to iave im some wey 
given sritten evidence that it «2c vorrect, Both were guiity 
of negligence, ami ac use plointiff in error, whe testified 
tact it wae the benk*s custom by his instructions to haye the 
teliers aske out the slips of deposit inetend of the depositors. 
Se 4¢ not ean t6 intimate thot piakatiff in error or any 
employs <% hie bomk wes guilty of fread or perjury concerning 
the depoeit in qucetion, Dut cur conclusion ix that the facte 
iu this cease are euch thet wé are not sble te sexy that the 
yordiet of the jury ie «rong, or thet it ia not well su ported 
by the evidence. adc « verdict been rendered for the plcintif? 
$8 error, #¢ eouid heve felt equally bound thereby. It ic 
pecuilariy « ease “here the verdict of the jury ia biniing 
On US, unless sone error ef the court or misconduct of the 
jury hoe intervened te vitiate it. 

Teere ic some chowing im the record thet the jurors 
Fes newepaper accounte ef the trial before reaching their 
Vercist thet were prejudicisl te the plaintiff in error, and 
thet omc of the jurors was influenced in «rriving ct hie 
verdiet by nesepaper urticies 2scinst private benks published 
before be vam scoepted am « jurer, «nd thst anether was ine 
flwencea in reaching hie verdict by the feet thet the trial 
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judge gave more heed <pperentiy to the vitnesece for the 
pisintiff in error than to those of defenient in orrer, All 
the testimony tending to show such prejudice, hovever, was 
given by the jurors thamecives in on examination before the 
court on a motion for a nes trisl, It is the weil eeteblished 
isw of this atate tht neither the testiseny of jurors, nor 
the testinony of cuteidera ss te facta derived from members 
of the jury concerning their action «a jurors, can be received D4 
by the court to impeach their vordiet, and, therefore, we oun ~ 
nct coneider the eoid testimony of the jurors. Esidmaicr y. 
Bebor, 186 fil., 459; Eni . SS! ie 
185 Tll., 353. 

The only other coint arsued ty riaintif? in error 
ie thet the aourt erred in allowing defendant in errer to 
prove the profits of plointiff in error in soid bank for the 
Rast five years of ite existence, Such evidence we inade 
‘giesible, but apparently hormless 2s pleintiff in errer testi~ 
fied positively thut he made ne profite in the benk during = \_ 





thet tise, and that he mode hie seney cut of the resi eatete Pa 
bucinese and other businesa in shich he was engaged during 
thet time. Ko one contradicted him in any vay and he «os 
theroughly exomined upon that ovuestion by his om attorney. 
Besides, we hove examined the recard carefully, «ni there 
was mm ruling of the court on the <vestion of the relevancy 
OF Gumpetency of that testimony, «mi henee no exception to 
omy 70h ruling. It in, therefore, not = matter of cone 
oidertion in thie cace, 

‘Finding no reversible error in the record, the 
judgmert of the court io affirned. 
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